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I. Introduction
Reunification of the Korean peninsula has been viewed as an inevitable task of
paramount importance to nationhood since the country was first divided into two states
along the 38th parallel. The will and determination of the general public for eventual
reunification has, however, been waning as generations with first-hand experience have
dwindled in the 70 years since that tragic event of national bifurcation. In the aftermath of
World War II, Germany, Vietnam, China (Taiwan), and Korea suffered the tragedy of
national division based on the interests of neighboring countries and powerful nations in
the emergent world order. These divided states all succumbed to political conflict driven

政 治 大
hegemons, the USA and USSR
立respectively.

by the differing ideologies of capitalism and socialism which were supported by two world

‧ 國

學

My dissertations points out the difficulties for the two Koreas to be unified. Both
North and South Korea have constitution stating that the other Korea is a rebel, which it is

‧

being treated as an enemy. Both North and South Korea are internationally being
recognized as a formal country, and each has a seat in the United Nation. They can each
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vote on international matters independently. Unlike China and Taiwan situation, only
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recognized as a country with a seat in the United Nation.
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This assertion raises several interesting questions. What could be the alternative to
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the committee system? How are parliamentary committee systems being operated in other

engchi

countries? How can it be decided which committee system is better? These are the kind of
questions which will address in this paper.
The goal of my research is to devise a model of the legislative process to be
incorporated into a new constitution for a unified Korea. Although Korea is currently
divided into North and South Korea, this model is not simply idealistic speculation. Since
the two leader from North and South Korea signed the Agreement of Reconciliation,
Nonaggression, and Exchange and Cooperation between the North and South Korea ‘Basic
Agreement’ in December, 1991, the movement for reunification has been increasing and
some forecast the two Koreas could be reunified within a decade or sooner. Once the two
Koreas are unified through negotiation and peaceful means, the constitution is likely to be
1
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distinct from present constitutions. It will be different from the present constitution of
South Korea, which is based on the idea of capitalism and democracy found in western
countries, or the North Korea, which is based on the idea of communism and the former
Soviet constitution. This is in contrast to the case of unified Germany where the Basic Law
of West Germany now prevails over all of Germany following unification.
Although the unification of the Korean peninsula has been considered as an
unquestionable national duty since Korea was first divided into two states, Article 3 of the
Constitution of South Korea stipulates that in order for the two countries to be reunified
‘the Republic of Korea shall seek national unification, and shall formulate and carry out

治
政
tendency of constitution for each Korea to lead their people
大to believe that other side is not
立
to be trusted.
peaceful unification policy based on the free and democratic basic order’, owing to the

‧ 國

學

In spite of the global sentiment for international comity and community in the postCold War era, the Korean Peninsula remains mired in the morass of ideological differences.

‧

War is still a palpable danger and unification seems a near impossibility despite the

y

Nat

persistent attempts by South Korea to win over North Korea with a policy of engagement.

sit

The geopolitical situation of the Korean Peninsula as a strategic maritime and continental

er

io

location has made it a target of numerous invasions in the past millennia. However, Korea

al
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n
C
1887 treaty with Japan, which was an emergent world power
h e n g c h i U at the end of the 19th century.
On November 18, 1905, the Korean government was then coerced into signing a treaty
n

did not suffer national humiliation at the hands of a foreign power until the signing of the

transferring diplomatic sovereignty to Japan; and, on August 29, 1910 Japan’s end goal
was finally fulfilled when the last Korean emperor was compelled to approve and declare
the Japanese consolidation of Korea. Total sovereignty had been handed over and Korea
became a colony of Japan. However, national identity and pride remained in force as
evidenced by many independence movements and acts of resistance as well as the existence
in exile of the Interim Government of Korea in Shanghai.
In spite of global sentiment for international community in the post-Cold War era,
the Korean Peninsula remains mired in the morass of ideological differences. War is still a

2
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palpable danger and unification seems a near impossibility despite the persistent attempts
by South Korea to win over North Korea with a policy of engagement. The Korean
Peninsula has been a target of numerous invasions in the past millennia due to its
geopolitical location of strategic maritime and continental importance. However, Korea did
not suffer humiliation at the hands of a foreign power until the signing of the 1887 treaty
with Japan, which was an emergent world power at the end of the 19th century. On
November 18, 1905, the Korean government was then coerced into signing a treaty
transferring diplomatic sovereignty to Japan: and, on August 29, 1910. Japan’s end goal
was finally fulfilled when the last Korean emperor was compelled to approve and declare
the Japanese consolidation of Korea. Total sovereignty had handed over and Korea became

政 治 大
many independence movements and acts of resistance as well as the existence in exile of
立

a colony of Japan. However, national identity and pride remained in force as evidenced by

the Interim Government of Korea in Shanghai.

‧ 國
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After Japan’s surrender to Allied Forces in 1945 Korea again suffered tragedy when

‧

it was divided into two states. The peninsula division and war that came after Japanese
capitulation in 1945 has been an on-going national tragedy that has effected national

y

Nat

competency and been a great hindrance to the national spirit of the divided Korean people

io

sit

since the dawn of the of the Cold War. At the end of the Cold War, the two Korea’s of

er

North and South both joined the United Nations on September 17, 1991, as two
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C
h atethe
the two opposing states finally signed
h i U high-level meeting held in
n gfifthc inter-Korean
independent sovereign countries. After lengthy state-to-state discourse and negotiations,

Seoul on December 13, 1991 the Reconciliation and Non-aggression and Exchange and
Cooperation Treaty. Another significant treaty, the ‘Joint Declaration on Denuclearization
of the Korean Peninsula’, was also signed with an aim to bring about peninsular peace.
These negotiations and treaties resulted in some progress toward reconciliation between
the two states with certain business trades and cultural exchanges occurring afterward.
Despite some issues and incidents that escalated tensions, many attempts were made to
sustain the progress made by the two governments. North Korean initiation of nuclear
testing, however, proved to be too provocative and the North and South talks fell into a
whirlwind of unpredictability.

3
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What is needed today is the bringing together of wisdom and concessions from both
sides in the effort to overcome the many issues and obstacles confronting the project of
reunification. Both sides need to work toward the initiation of new rounds of talks on the
“Unification Plan of the Korean Community”. Talks that will maximize points of
commonality and minimize the areas of disparity between unification methodologies so
that the reunification of the people can be accomplished, bringing lasting peace to the
Korean peninsula.
However, neither the Republic of Korea policy on the “Unification of the Korean
Community” nor the Democratic People’s Republic of Korea “Unification Policy of the

政 治 大

Koryo Confederation” present any proposals for the unification of constitutional law or the
contents of a unification constitution as a way to form a unified nation. Therefore, even if

立

the Republic of Korea (ROK) and Democratic People’s Republic of Korea (DPRK)

‧ 國

學

visualize a unification doctrine the pursues of unification in accordance with either one of
the two reunification schemes or a combination of the two reunification schemes into a

lacking.

‧

reunification plan, adequate realistic measures to cope with this an eventuality are still

y
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The purpose of this study is to compare the processes of unification undertaken by

al
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divided countries and their applications of unification constitutions. The contents of these

n

unification constitutions will be presented as guidelines for the necessity and applicability
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of a unification constitution that accords to the circumstances surrounding unification and

engchi

its direction, such that once unification is realized the stability of the reunified country can
be maintained under an effective unification constitution.
Starting with Chapter 2, a complete analysis of reunifications between states having
differing ideological and political systems has been undertaken. Possible means for
unification of the ROK and DPRK are compared and analyzed based on an examination of
unification processes of divided countries which have implications as precedents for an
effective unification constitution, e.g., the German Basic Law and the Yemeni Unification
Constitution. The contents of this paper present alternative analysis and a proposal for
peaceful reunification of Korea; that which might be applied cable to the pending of Korean
reunification process.
4
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Chapter 2, “Necessity and precedent for the unification of South and North Korea,”
starts off with an analysis of North Korea’s post-nuclear-test unification environment and
then goes on to discuss the necessity of enacting a unification constitution. The process for
reunification in Germany and Yemen are presented, along with Vietnam’s 1975 unification,
for their implications to Korean reunification.
In Chapter 3, “the enactment of constitutions in South and North Korea and
unification policy,” is reviewed. The invalidity under international law of the Korea-Japan.
‘Korea-Japan Annexation Treaty’, had a bearing on these constitutions. After the
establishment of the Korean nominating government and the formulation of the

政 治 大

constitution as well as the legitimacy of the Korean Empire, I examine the legitimacy of
the Provisional Government of the Republic of Korea.

立

In addition, I discuss the constitutions of both North Korea and South Korea that

‧ 國

學

has existed in the process of transition between the two Koreas since constitutional
governments were established and constitutional law implemented ended for the two

‧

Koreas in 1948. In addition, the unification relations clause examines the “unification
policy” that was based on the unification clause because it is difficult to accurately predict

y
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according to the types of unification that will take place.

sit

the unification policy, and I will refer to the enactment of the Unification Constitution

al

n

iv
n
C
The regimes of both North and Southh
Korean
experienced
i U violations of human dignity
e n ghavec h

In Chapter 4, The ‘direction of the unification constitution and contents is explored’,

based on subjugation to formal national sovereignty while formalizing and neutralizing the
sovereignty of the people.

Therefore, the most important function of a unification

constitution is the realization of dignity for human beings. This is also unification’s
penultimate task to be accomplished through the establishment of real national sovereignty
and the “general principles of constitutional philosophy” on the basis of the enactment and
implementation of a unification constitution,
Chapter 5, presents a summary of the findings and conclusions along with
suggestions for governing authorities.

5
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I. The Period from the End of the Empire of Korea to the Beginning of Efforts
at Reunification
After the Treaty of Korea and eventual consolidation into the Japanese empire, both
coercive acts without legitimate authority, Korea came under Japanese colonial rule until
1945. Japan’s unconditional surrender to the Allies on August 15th, 1945 following the
devastation of two atomic bombs dropped on Hiroshima and Nagasaki, meant the end of
Japanese colonial rule over Korea. The Allies High Command, however, also issued
‘General Order No. One’ dividing the Korean peninsula along the 38th parallel. Since the
initial North-South bifurcation imposed upon the Korean people by foreign powers, the

政 治 大

two sides have in the midst of extreme hostility exchanged numerous envoys and held
political talks aimed at reunification, the end result of which has been separate unification

立

plans settled on by each party: South Korea has proposed the “Unification Plan of the

‧

‧ 國

federal system”.

學

Korean Community” while the North has insisted on the “Unification plan of the Koryo

The two unification plans share some common ground, but there are still many
policy differences. The most important difference between the South Korean “Unification

y

Nat

sit

Plan of the Korean Community” and the North Korean “Unification Plan of the Koryo

al
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Confederation” is that the former advocates regarded as a single nation under a “federal

n

state”, and the latter a confederacy. Two critical points in common are the process of

Ch
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unification under the three principles of unification, and the widespread adoption of
federalism.

engchi

Today, the Republic of Korea is working to reduce the gaps separation the two
countries “unification plans” and gradually maximize similarities between the two
countries, and develop the ‘Basic Framework for Reconciliation and Cooperation’ in
accordance with the Framework Act on the Peaceful Reunification of the People’s
Republic of Korea, and develop the “charter of the national community” into the
“Constitution of the Reunification of the Nation”.
The “Unification Plan of the Korean Community” starts with the proposition of a
Korean Council composed of 100 parliamentarians representing the two sides. The Council

6
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would make up one of the organizations of the “Inter-Korean Confederation” tasked with
drafting a unification constitution. The steps and procedures proposed in the “Unification
of the Republic,” however, may not be the only pathway to reunification, which might also
follow the route of East Germany in a bloodless collapse or that of Vietnam that achieved
unification by means of war. To guard against any violent conflicts and bloodshed, the
establishment of a unified constitution is therefore a strongly advised necessity.
The purpose of this policy study is to advocate the necessity for enactment of a
unification constitution that will be able to unify the nation within the frameworks proposed
by both the “Unification Plan of the Korean Community” and the “Unification Plan of the

政 治 大
The paper discusses the necessity of enacting a unification constitution fro, two
立
different perspectives of unification: ‘internal necessity of the unification plan’ and the
Korean Confederation”.

‧ 國

學

‘external necessity unification need” of the Republic of Korea and Democratic People’s
Republic of Korea.

‧

1.1. Changes in Korean Peninsula Policy

y
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On October 9, 2006, North Korea successfully conducted an underground nuclear
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test. In spite of strong warnings from the United Nations and other countries, including the

n

United States, the North had carried out this test, focusing worldwide media attention on

Ch
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the two Koreas and rising peninsular tensions. In addition, the sense of national security

engchi

increased more than ever, and had a significant impact on the South Korean economy.
Some stipulate that unification is not possible as long as the North keeps their
nuclear weapons while others argue that regime collapse in North Korea is a just matter of
time because of mounting pressure from the international community. Whether North
Korea will alter nuclear weapon production is uncertain. Opposition to pressure from the
international community and the challenges posed by the choices around nuclearization
have added to continuing instability on the Peninsula as well as increased fluctuations in
the situation effecting unification.

7
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On March 6, 2018, South Korean President Moon, Jae-In met with North Korean
Chairman Kim, Jung-Un and officials informed that he was prepared to negotiate the
abandonment of his nuclear weapons with the United States. He wanted summit meeting
with US President Trump to discuss North Korean denuclearization in exchange for regime
security guarantees.
Since that time, Kim has regularly promised to denuclearize, including his recent
commitment to remove all nuclear weapons from the Korean Peninsula by early 2021. US
Secretary of State Mike Pompeo reported “real progress” after a meeting with Kim in
October 2018. Russia and China have since requested that the United Nations Security

政 治 大

Council relax the economic sanctions on North Korea because of the “positive
developments” in Korea.

立

But thus far, Kim has been all talk and no real denuclearization. North Korea has

‧ 國

學

not surrendered single nuclear weapons, which is the first measure of denuclearization.
Instead, last year likely built five to nine nuclear weapons 1 , the exact opposite of

‧

denuclearization. As long as North Korea is nuclearizing, not denuclearizing, it should not

y

Nat
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1.2. Problems between Countries in Northeast Asia

sit

be rewarded.

al

1.2.1. International Order

n

iv
n
C
The new international order that
h ehasn formed
i Uthe post-Cold War is still not
g c hafter

clear. However, it is evident that international society is currently trending toward

universal values of liberal democracy and the market economy, indicating growing
consensus for a relaxation of political and military confrontation in favor of reconciliation
and cooperation. The characteristics of the international order after the dismantling of the
East-West Cold War structure are summarized in the following paragraphs.
First, the multipolarity of the international order and an increase in international
interdependence is taking on prominence. The United States enjoys a hegemonic position

1

“US Intelligence: North Korea May Already be Annually Accruing Enough Fissile Material for 12
Nuclear Weapons” The Diplomat. August 09, 2017
8
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in all aspects of the military, economy, and information, but is not able to arbitrarily lead
the world order and requires the cooperation of China, Japan, the European Union and
Russia. In this respect, the current international order can be considered a ‘uni-multipolar
system’.
Second, after the Cold War, the era of ideological warfare has been transformed
into an era of fierce competition among countries, even among old allies, for their own
national interests. The global trend of seeking out one’s own interests has led many
countries to form regional economic blocks and has intensified with the organization of
many different economic blocks on various continents. In 1995, the World Trade

政 治 大

Organization (WTO) was created and new rounds of global economic agreements and
treaties were held to discuss the new order of the world economy. In Europe, most western

立

European countries joined and signed onto the European Union, a single mass economic

‧ 國
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block in Europe. EU expansion among Eastern European countries is being pushed. In
East Asia, China and Japan agreed to a Free Trade Area (FTA) along with the Association

‧

of Southeast Asian Nations (ASEAN).

Third, the world is moving toward integration and reconciliation. The international

y

Nat
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order, which had in the past been more oppressive and monolithic, is becoming further
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diversified and open. Disputes, however, are increasing at the regional level. In the context
of uncertain regional security, NATO’s expansion into Eastern Europe, and the

n
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strengthening of the US-Japan alliance, shows that military cooperation and joint-training

engchi

among regional countries is on the rise.

Fourth, the voice of the UN has gained in influence and authority with its efforts at
peace and welfare for the international community being globally recognized. The
expanding role of the United Nations has not stopped at being a peacemaker in international
disputes, but also expanded to the creation of universal norms on disarmament,
development, environmental concerns, human rights, and fighting the proliferation of
global drug and crime networks.
In the post-Cold War era, the new changes to the international order do not
automatically guarantee the peace and stability of the international community. The ‘New

9
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World Order’ has yet to clearly emerge and the post-cold war situation remains rather fluid
and uncertain as compared to that of the Cold War era, which was determined by two
superpowers. However, it is clear that the major trend of international society today has
been changing away from ‘Social Democracy’ and ‘Social Market Economy’ as being the
universal values of humankind with the collapse of communism. In order to make good
use of these trends, the two Koreas should develop reconciliation and cooperation as the
means to create a favorable situation for the unification of the nation.
The situation for Northeast Asia is basically that of an unstable condition that has
not completely cast off the remnants of the Cold War. While the United States continues

政 治 大

to play a leading role, the balance of power in relations among the great powers of
Northeast Asia is fluid: Russian influence has been falling while that of Japan and China

立

has been rising. Whereas Japan and China could not effectively exercise their influence
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during the Cold War under a world order dominated by the hegemons of the US and USSR,
they are now actively trying to expand their political and military influence in the process

‧

of forming a new international order in Northeast Asia. Such movements are in conflict
with Russian interests in the region. In addition, even if Japan and China maintain

sit

y

Nat

cooperative relations, the geopolitical situation is likely to result with a threat to Japan. In
the end, in the Northeast Asia region, the interests of the great powers are mutually opposed,

io
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and such is the politics of the region. This situation promotes military instability. For
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C
up the missile defense system (MD)h, e
and the Proliferation
n g c h i U Security Initiative (PSI). The
example, The United States has withdrawn from the ABM Treaty (June, 2002) and built
2

strengthening of a strategic partnership between Korea and Russia is also evidence of the
instable political situation.

Some factors contributing to regional instability in Northeast Asia as well as
problems associated with great power dynamics in the region are as follows: (i) the North
Korean nuclear issue in relation to regional territorial interests among China and North and
South Korea which includes the issue of China-Taiwan relations amid Chinese territorial
claims on Taiwan; (ii) since World War II, Northeast Asia has experienced the world’s
fastest economic growth, but suffered from the “East Asian Economic Crisis” in the late
2

The United States increased its budget for MD from $7.4 billion in 2003 to $9.1 billion in 2004.
10
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1990s, alluding to problems of instability and social issues within the various countries;
and, (iii) Northeast Asia is continuing a military build-up due to factors such as the
emergence of conflicts among nations and increased economic power enhancing the ability
to augment armaments.
In conclusion, an important change in the regional situation of the Northeast Asia
situation in past post-Cold War decades has been the rise of Chinese power, strengthened
bonds between US and Japan, and the reemergence of Russia as a power player in the
region through a stabilization of domestic politics and economic growth. Such changes in
the situation in Northeast Asia will have a influence on South Korea’s internal and external

政 治 大

policies and will play an important role in the unification environment on the Korean
peninsula.

立

1.3. Security Policy and Existing Policy
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1.3.1. Security Policy in Korean Peninsula

‧

The US policy on the Korean Peninsula basically focuses on restraining the
outbreak of war on the Korean Peninsula and maintaining stability in the forward
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deployment of its forces. It has been pursued based on the Korean-US alliance system and
advanced deployment strategy. Post-Cold War US policy has remained consistent while
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seeking out alternative positions.
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First, the Bush administration emphasized the ROK-US alliance and considered the

engchi

South’s role in the Northeast Asia region 3 to be crucial. A stronger partnership was
developed and the principle of peaceful resolution of the North Korean nuclear issue
through the six-party talks reaffirmed.
Second, the United States has promoted an expanded role by the United States
Forces Korea (USFK) instead of a strict status quo for a considerable period of time. After
the Sept. 11, 2001 (9.11) terrorist attacks, the Bush administration sought to reorganize
USFK as part of an overall overseas troop deployment restructuring aimed at the

3

President Bush attended the Busan APEC meeting (Nov. 2005). The joint statement of the ROK-US alliance
and the Korean Peninsula to develop a mutually beneficial alliance, and decided to regularize ministeriallevel power dialogue (Supreme Commander for the Allied Powers).
11
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implementation of a preemptive attack doctrine for the combatting of new security threats4,
including terrorism. This reallocation of US troops was part of a military restructuring
focused on improving rapid response capabilities for cost optimization rather than a
reduced role for intervention in Korean security.
Third, the United States is pursuing a policy of ‘denuclearization combined with a
‘nuclear umbrella’ for the Korean peninsula. The United States advocates a
“denuclearization policy” that prevents both the North and South from possessing nuclear
weapons as well as nuclear reprocessing facilities, while at the same time seeking
“extended deterrence” policies by providing a nuclear umbrella for South Korea.

政 治 大
quo in that it strives to preserve its influence on the Korean Peninsula without sacrificing
立
its vested interests.
The US policy on the Korean Peninsula is basically one of maintaining the status
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The Bush administration’s policy toward North Korea has been transformed into a

‧

hard line stance governed by strict reciprocity. Following the September 11 terrorist attacks,
US-DPRK entered a tense phase when the United States designated the North Korean
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regime as part of an axis of evil,.
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In October 2002, when Assistant Secretary of State James Kelly visited North
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Korea, high government officials admitted that the regime had been developing highly
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enriched uranium (HEU) nuclear weapons at locations other than the frozen ‘Yongbyon’

engchi

nuclear facility. As a result US relations with North Korea worsened to a near all-time low.
The Bush administration had deep concerns about North Korea’s potential to export
nuclear weapons capabilities to terrorist organizations or third countries, which posed a
direct threat to US national security. Recognizing the North Korean nuclear issue as a threat
to the international order, the US demanded North Korea undertake a “complete, verifiable,
and irreversible nuclear dismantlement (CVID).5

4

A part if this organization, the USFK also moved to the southern part of the Han River in the 2nd Division.
By 2008, the USFK reduced 12,500 US troops and transferred the Yongsan US military bases to
Pyeonhtaek.
5
This was the 1991 declaration of the denuclearization of North and South Korea, as well as the IAEA
nuclear safety agreement (NPT).
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The second phase of the fourth round of the six-party talks, held from 13-19
September, 2005, resulted in the 9.19 Joint Statement for the Peaceful Resolution of the
North Korean Nuclear Issue. The first phase of the fifth round of six-party talks was held
immediately before the APEC Busan meeting, where each country exchanged opinions
through bilateral talks. At the plenary meeting, some productive measures, such as a
roadmap for preparation, agreement on senior-level talks for each stage, and the Joint
Statement were announced. However, substantial progress has not been made due to
differences on pragmatic steps surrounding the abandonment of North Korea's nuclear
ambitions and the provision of light water reactors.

政 治 大

Meanwhile, the United States passed the North Korean Human Rights Act in
October 2004, continued efforts as the "Promotion of Democracy," and appointed in

立

August 2005 a special envoy for human rights in North Korea. The US also applied
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increasing pressure for imposing financial sanctions on North Korea. However, despite the
many difficulties, it had not been possible to exclude the possibility that the road map for

‧

implementing the Joint Statement of the Six-Party Talks would be prepared during the
period from 2008 to 2013, after Kim Jong-Un took power, thus providing a mechanism for
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the denuclearization of the Korean peninsula and the establishment of a peace regime.
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In China, the official statement from the Kim-Xi summit did not mention six-party
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talks, likely in light of American skepticism over the framework. Efforts to revive the talks
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would probably begin only after the U.S.-North summit June 12, 2018.6
1.3.2. China’s Policy

engchi

China's policy on the Korean Peninsula has been inseparable from its ambitions for
becoming the dominant power in Northeast Asia. Korean policy related to China’s
hegemonic ambitions include: (i) stability of the Korean Peninsula; (ii) strengthening
economic exchanges and cooperation with the two Koreas; (iii) expanding its influence on
the Korean peninsula; and, (vi) creating an advantageous security environment through the
provision of assistance to North Korea. China seeks the maintenance of the status quo on
the Korean Peninsula through peaceful resolution by means of a balanced approach to the
6

“Kim Jung-Un offers to return to six-party talks,” Asian Review. April 05, 2018.
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adjustment of inter-Korean relations that eases tensions and improves relations. In this
regard, China is expected to pursue the below mentioned policies.
China recognizes Northeast Asia as the region of most importance to its economic
growth and has been pushing a diplomatic policy of security. From this perspective, the
stability of inter-Korean relations is essential. Therefore, China emphasizes its 'friendship
cooperation' with North Korea, while also advocating “reciprocal cooperation” with the
Republic of Korea. China is taking this two-pronged approach in an attempt to stabilize
inter-Korean relations and has made it a basis for stability on the Korean Peninsula. China's
influence on the Korean peninsula will serve as a foundation promoting the realization of

政 治 大

higher tier diplomatic goals in its role in Northeast Asia and the broader international
community.

However, this approach may lead to an increase of tensions with Japan,

立

Russia and the U.S.
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China's policy toward North Korea reveals the inevitability of some strategic
changes no matter how slight even while it seeks the continuation of its existing peninsular

‧

policy. Its relationship with the North will be the most likely to change. Therefore,
flexibility in North Korea-China relations will be unavoidable within the framework of
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current Chinese policy on the Korean peninsula. This implies that the proportion of mutual
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benefits will increase versus asymmetric preferences on the North Korea and China
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relationship. Qualitative change to the Kim Family’ power will be inevitable, and the range
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of change will increase as the influence of the Xi government of China grows.
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Finally, the 2005 visit by President Hu Jintao to Pyongyang, various summits
between the two countries, and China's economic cooperation with North Korea, has been
a process directed toward the reinforcement of friendly relations. However, this process is
redefined as a ‘new relationship’ based on economic cooperation; and, the national interests
of the past will likely move in the direction of gradual adjustment.
1.3.3. Russian Policy
Russia's policy on the Korean peninsula has been to maintain peace and stability. It
is being pursued mainly with the goal of seeking benefits through economic exchanges
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with South Korea , restoring influence with North Korea, and solidifying its influence in
the Korean peninsula.
(i) Russia is supporting peace and stability on the Korean Peninsula in order to
create a peaceful environment for domestic political stability and economic development
with South Korea. As a result, Russia recognizes that peaceful confrontation in the form of
direct dialogue between the two Koreas is imperative and urges inter-Korean dialogue,
while at the same time promoting a policy of openness on the Korean peninsula by inducing
North Korea to open up.
(ii) Russia is engaged in economic exchanges in order to attract Korean capital and

政 治 大
South Korean President Roh Moo-Hyun (2003-2008) and Russian President Vladimir
立
Putin during attendance at the 60th anniversary ceremony of Victory Day (WWII) and an

promote economic development in Siberia and the Far East. The 2005 meetings between
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APEC summit helped cement closer relations between the two countries. From these two
meetings, the two nations agreed to promote cooperation in areas such as energy, natural

‧

resources, space, science, technology and culture. Russia, at that same time, expected to
expand its role as a mediator in the North Korean nuclear issue, including participation in
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the six-party talks, by means of a balanced approach to both the North and South, as well
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as accelerating economic exchanges for joint development of gas and oil fields in the
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Siberian far east, and the linking up of the Trans-Siberian Railroad (TSR) with the TransKorea Railway (TKR).
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On November 30, 2018 a, South Korean train rolled across the heavily militarized
frontier into North Korea for the first time in a decade, as Seoul pushed ahead with a plan
to reconnect the two railway networks despite heavy U.N. sanctions. But the project cannot
go beyond the role of symbolic gestures and become a reality unless sanctions are lifted.
Nevertheless, with talks between the US and North Korea stalling, the government in Seoul
is keen to show progress in its own peace process with Pyongyang.

7

Putin had visited North Korea to restore relations with North Korea in July 2000, the first top Russian leader
visit to North, and issued a North Korea-Russian Joint Statement. In exchange, Kim Jong-il visited
Moscow and the Russian Far East in August, 2001. and August, 2002. respectively, and the two sides kept
up mutual visits and friendly cooperative relations.
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(iii) Russia has been attempting the restoration of its past influence over Northeast
Asia, including the Korean Peninsula. Normalization of relations between North and South
Korea falls within the purview of this ambition. Russia's balanced policy approach toward
the North and South aims at increasing its diplomatic power among the two countries and
the Pacific region in general. Russian security interests have also been strengthened by this
shift in policy emphasis, along with the trend toward future maintenance of the North
Korean system. Changes to the situation can be expected in accordance with developments
in the relationship between South Korea and Russia.
1.4. North Korea’s Policy and Nuclear Testing

政 治 大
North Korea announced its nuclear test plans in a statement from the Ministry of
立
Foreign Affairs on Oct 3, 2006. International public opinion deteriorated further as a result
1.4.1. North Korea’s Missile Development
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of a North Korean missile test launch. Therefore, the UN Security Council adopted a
statement urging them to abandon its nuclear test plans (June 06, 2006) and urged North

‧

Korea to comply with all the provisions of Security Resolution 1695. North Korea,
however, insisted on its right to conduct a nuclear test because of the threat from US nuclear
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capabilities and international sanctions. North Korea demanded the following while at the
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same time advancing toward its nuclear test: (I) "No preemptive use of nuclear weapons,
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no threats from nuclear weapons and no transfers of nuclear weapons "; and, (II)
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denuclearization of the Korean peninsula and the elimination of all nuclear threats on the
Korean peninsula.”
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At 10:35 am on October 10, 2006, an artificial seismic vibration of a near
equivalency to a TNT 0.4 to 0.8kt explosion was detected in the Punggyori area of Gilju
North Gyeongsangbuk-do. The official announcement released by the North Korean
government stated that "an underground nuclear test was successfully conducted and there
was no radioactive leak," (Oct 10, 2006). Meanwhile, the US National Intelligence Service
(NSC) had confirmed North Korea's nuclear test (Oct. 2006) as a fact in spite of the
controversy surrounding its success.
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North Korea, which regards nuclear development as the best means of maintaining
its regime, has expected to gain international recognition from the status of being a "nuclear
weapons state," and has been insistent on its right to nuclear weapons. Such recognition
would strengthen its claims of disarmament talks as having the status of nuclear weapons
states, demonstrate the ability of Kim Jong Il regime to maintain its regime, and
demonstrate Kim Jong Il's position as the national leader in the country.

Table 1.1 Five Nuclear Tests in the Past Decade
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• The U.S. pushed to block all exports of military equipment to North Korea.
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Oct. '06
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• The U.S. moved missile deferse equipment and nuclear-capable stealth
bombers closer to North Korea.
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• After the Jan. nuclear test, Congress passed a law empowering the
administration to sanction those who trade with N. Korea. In Sep. Obama
pushed the UN to toughen sanctions and ban other countries from
importing North Korean coal.
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Sep. '16
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May '09

• President Barack Obama called the test a "grave threat," but officials said
this was a diplomatic, not military, matter.
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Source: The Washington Post

1.4.2. Problems Among Countries in Northeast Asia
1.4.2.1. US Policy
After the announcement of North Korea's nuclear test, US President George W.
Bush declared it a “threat to world peace and security,” emphasizing that the United States
"will continue to pursue diplomatic solutions without the intention to invade North Korea,
(September 10, 2006),” and urged the Security Council to respond promptly.
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US Secretary of State Condoleezza Rice on October 10, 2006, declared North
Korea's announcement of a nuclear test as an attempt to make “a political claim to secure
status as a nuclear-weapon state,” and affirmed that the US government would not accept
North Korea’s request of direct dialogue.
Meanwhile, the US Ambassador to the United Nations at the time, John R. Bolton,
submitted a draft resolution on sanctions to the Security Council shortly after President
Bush's statement on North Korea, stating, "North Korea needs to know about US military
options being left on the table, but President Bush remains in a position to resolve the North
Korean nuclear issue diplomatically and peacefully."

政 治 大
people consider it as a sacred national goal and historically each and every administration
立
has had a distinctive policy in it with special name. For United States, however, it is an
Actually, pursuing unification is not a new task at all for South Korea. Most of its
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entirely new goal. Of course, as an ally the U.S. has been supportive of South Korea’s
pursuit of unification and helped South Koreans to promote it diplomatically in many

‧

international arenas, but never set unification of the Korean Peninsula as its own foreign
or security policy goal.
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1.4.2.2. China Policy
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After the first missile launch, China warned North Korea repeatedly not to conduct
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any further nuclear weapons related tests, but the North’s disregard of China’s warning

engchi

with another missile launch disappointed and shocked its longtime ally. China eventually
issued a rare rebuke through its Foreign Ministry with a statement criticizing North Korea
for ignoring the general opposition of the international community, (Oct 10, 2006), and
stressing that denuclearization of the Korean peninsula and opposition to nuclear
proliferation are firm tenets of the Chinese government’s policy. Concerned about the
possibility of a North Korean collapse, China urged the DPRK to return to six-party talks
as a means to resolve the nuclear issue through dialogue and negotiation, and strongly
affirmed its opposition to taking military action as a punishment for North Korea's October
10, 2006 nuclear test.
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Meanwhile, Chinese President Hu Jintao and President Roh Moo-Hyun agreed to a
resumption of six-party talks to resolve the North Korean nuclear issue during a summit
meeting.8
China is expected to further strengthen its role on the North Korean nuclear issue
by pushing for the implementation of the September 19 Joint Statement on North Korea
and pushing resumption the "Six-Party Talks" to resolve the North Korean nuclear issue.
China’s position on the North Korean nuclear issue shows its recognition of the problem
as a balance of power matter in Northeast Asia and its resolve in terms of global strategy
not to be dragged along by US-led pressure against North Korea, and, moreover, that it

政 治 大

considers the North Korean nuclear issue to be a factor for its national development and
international influence.

立

China is North Korea’s most important trading partner and main source of food and
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energy. It has helped sustain Kim Jong-Un’s regime, and has historically opposed harsh
international sanctions on North Korea in the hope of avoiding regime collapse and an

‧

influx of refugees across their 870-mile border. Pyongyang’s nuclear tests and ongoing
missile launches have complicated its relationship with Beijing, which has continued to
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advocate for the resumption of the Six Party Talks, and the multilateral framework aimed
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at denuclearizing North Korea. A purge of top North Korean officials since its young leader
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came to power and the assassination of Kim Jong-Nam, Kim Jong-Un’s exiled half-brother,
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in Malaysia also spurred concern from China about the stability and direction of North

engchi

Korean leadership. China’s policies have done little to deter its neighbor’s nuclear
ambitions.
In recent years, despite Beijing’s displeasure at Kim Jung-Un’s unwavering nuclear
ambition, connections between China and North Korea have grown. China provides North
Korea with most of its food and energy supplies and accounts for more than 90% percent
of North Kore’s total trade volume. In 2017, Chinese imports from North Korea actually
fell by 16.7 percent, though exports were up by 20.9 percent. Despite announced trade

8

On October 13, 2006, the two leaders said they support the UN Security Council to take appropriate
countermeasures.
19

DOI:10.6814/DIS.NCCU.IDAS.002.2019.A07

restrictions in textiles, seafood, and oil products, there are reports of North Korean
businesses still in operation in China.

Figure 1.1 North Korea-China Trade Volumes
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Source: Bilateral trade between North Korea and China has steadily increased.
Korea Trade-Investment Promotion Agency (KOTA)
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1.4.2.3. Russian Policy

Ch

i
n
U

v

When North Korea announced on Oct. 3, 2006 its nuclear test plan, the Russian

engchi

foreign ministry stated that “the military tension in the Korean peninsula and its
surroundings will get worse and exacerbate the political situation and affect the
international nonproliferation regime.” The Russian ministry also urged Pyongyang to
refrain from undertaking any nuclear tests thus, when North Korea actually conducted a
nuclear test on Oct. 10, 2006, the Russian government accused it of seriously undermining
its efforts on nuclear nonproliferation, but emphasized that the use of force and UN
sanctions should be ruled out. The Russian government, which advocated pragmatism,
delivered 12,000 tons of grain to North Korea as part of the World Food Program (WFP)
(Oct 11, 2006) and said there was no other reasonable alternative to the six-party talks.
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Russia supports dual-track negotiations—one aimed at denuclearization and a
parallel process that would formally end the Korean War and establish a peace treaty.
Russia’s unique position as a state with relations with both the South and North Korea (a
policy position sometimes referred to as “equidistance”) renders it a mutually trusted party
in the context of inter-Korean diplomacy.
Since the South Korea is trying to lead the dialogue on North Kore sanctions and a
peace process for the Korean Peninsula. In the meantime, in both South Korean and U.S.
skeptical criticism continues over the Moon administration’s foreign policy. The Moon
administration’s recent New Northern Initiative is observing such options. South Korea

政 治 大

and Russia have already shared aspirations of economic cooperation in nine crucial sectors
through summit and high-level talks. The Korean Peninsula now stands in a decisive
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moment in its peace process.
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1.5. United Nations Action
1.5.1. United Nations

‧

When the North announced that it had successfully conducted an underground
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nuclear test, the United Nations Security Council held an emergency meeting on October
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10, 2006 to discuss countermeasures against North Korea's nuclear test. At the meeting,
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the United States presented UN Charter 7 as a comprehensive use of sanctions against
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China, agreed with the economic sanctions
the North,
h e nagainst
i U but leery of regime collapse
h
c
g
in North Korea, demanded a pledge to exclude the possibility of military action expressed
North Korea and Japan in support suggested even stronger sanctions against North Korea.

in Article 42, and the implementation of UN charter 79, only include Article 4110 which
expresses resolution through diplomacy. While Russia criticized North Korea's nuclear test,
it did not go so far as to demand sanctions.
Under such circumstances, the 15 members of the UN Security Council on October
14, 2006 stipulated that North Korea's nuclear test was a threat to the international
Chapter VII stipulates “threat to peace, destruction of peace, and acts of invasion" and takes necessary
measures in accordance with Articles 41 and 42.
10
The non-military enforcement measures pursuant to Article 41 include economic relations and transport
via rail, sea, air, post, parcel, wireless communication and other means of transportation. Termination of
all or part of means for communication means and a discontinuation of diplomatic relations.
9
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community and unanimously adopted “Resolution 1718” to penalize North Korea on the
basis of diplomatic measures through economic and commercial sanctions.
The resolution consists of a full text having 17 articles. North Korea's nuclear test
is described as a challenge to international efforts to implement the NPT and a clear threat
to international peace and security. It also stated that North Korea cannot have the status
of a nuclear weapons country.
Provisions concerning demands made to the DPRK are in paragraphs from 1 to 711
and urge all member states to report to the Security Council on measures taken to
effectively implement the provisions within 30 days of the adoption of the resolution

政 治 大
and specify the duties of said committee. The Sanctions Committee consisted of 5
立
permanent members of the security council and 10 non-permanent members; and,

(Article 11), organize a committee with members of the UN security council (Article 12)12,
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exercised comprehensive authority over the carrying out of sanctions. It also demanded
North Korea’s non-conditional return to the six-party talks (Article 14).

‧

1.5.2. North Korea's Response

y

Nat

sit

Before adoption of the UN resolution North Korea’s Foreign Ministry issued a
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statement stating, "if the United States continues to put pressure on us, we will regard it as
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a declaration of war and take physical countermeasures in response" (Oct. 11, 2006).
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Korean state media also declared denuclearization of the Korean Peninsula to be a long-

engchi

standing goal of Kim Il Sung and the ultimate goal of the North Korean people.

11

The contents of the provisions on requirements for North Korea (paragraphs 1 to 7)
- Condemns North Korean nuclear test and calls for stop on additional nuclear tests and suspension of
ballistic missile launches.
-Urges to return to NPT and IAEA safeguards
- Suspension of all activities related to ballistic missile programs
- Dispose of all nuclear weapons and nuclear programs in a complete, verifiable and irrevocable manner.
- Dispose of other weapons of mass destruction and ballistic missile programs in a complete, verifiable and
irrevocable manner. All Member States
12
The committee shall review the implementation of the sanctions by all member nations and report on the
implementation situation and measures to enhance the effectiveness of Article 8 at least every 90 days.
- Determining whether to exclude specific items related to weapons and luxury items.
- Designation of individuals and organizations to freeze nuclear-related assets.
- Discussing concrete measures for North Korean cargo inspections at sea.
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North Korea’s Ambassador to the United Nations, Park Gil-Yeon, made official
remarks rejecting the UN Security Council’s resolution that had been unanimously adopted
by its members and stated in his speech to the UN that “North Korea considers the
resolution to be a declaration of war against North Korea and will fight it with physical
countermeasures.” In addition, a spokesman for the North Korean Foreign Ministry also
issued a statement saying that the UN Security Council's decision to sanction North Korea
was viewed as a declaration of war against the people of North Korea (October, 17 2006.)13
1.5.3. Sanctions Against North Korea
1.5.3.1. US Blockade Policy

政 治 大
Security Council resolutions. This was premised on US concerns that stopping the nuclear
立
development of so-called "rogue nations," such as Iran and Syria, would increase in

The Bush administration initiated a "blockade and isolation" policy based on UN
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difficulty if North Korea was allowed to possess nuclear weapons.
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US Secretary of State Condoleezza Rice, before embarking on a planned trip to
Northeast Asia as part of the international coordination of the North Korea issue remarked
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in a State Department press conference on October 16, 2006, that UN Security Council
sanctions against North Korea marked a new international standard banning all imports
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and exports of diffusion-related substances to North Korea. At the Foreign Ministers'
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e n gthechigh-level
h i U US State Department officials

Meeting (Oct 19, 2006), the US demanded South Korean expansion of Proliferation
Security Initiative (PSI)

raised questions on various projects, such as Kumgang tourism and the Gaeseong Industrial
Complex project.
1.5.3.2. China Policy
China’s Ambassador to the UN, Wang Guangya, stated that the resolution
represents “a balanced and constructive message” and described the UN Security Council
resolution as a decisive and appropriate response, while reiterating China’s position on the

13

He emphasized North Korea’s adherence to the principle of "denuclearizing the Korean Peninsula through
dialogue and negotiation" and that North Korea will" monitor closely the directions of United States
actions" and take appropriate measures accordingly.
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six-party talks as being a pragmatic means of resolving the issue. China, which is not a
participant in the US-led PSI, was expected to sanctions the North on its own initiative as
opposed to following along with the US-led North Korean sanctions regime.
China made assurances of stricter controls on Chinese cargo vessels, but opposed
direct searches of North Korean ocean freight. In response to the Security Council
resolution, the expansion of private trade was suspended. Chinese officials began
inspecting trucks bound for North Korea more closely.14 Questions have arisen to whether
China would enforce the sanctions regime on air and sea trade, and Beijing said it would
not stop North Korea-bound ships for the purpose of conducting inspections for illegal

政 治 大
China was expected to take steps to gradually reduce or halt the economic
立
assistance it provided to North Korea. However, China, which does not want North Korea
weapons and missiles.
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to collapse, did not participate in a full economic blockade of North Korea. From the
Chinese point of view, North Korea violated their bilateral treaty which stipulates that

‧

“important issues between the two countries should be discussed and agreed in advance;”
and, as a result, China imposed sanctions of a diplomatic nature and assured that military
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assistance to Pyongyang would be halted until North Korea had abandoned its nuclear
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weapons. While taking on its new positions China resolved to actively work on resolution
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of the North Korean nuclear issue through a return to the six-party talks.15

n

iv
n
C
China’s punitive steps have been
h esomewhat
i U though. For example, China
n g c hrestrained

backed UN Resolution 2375 in September 2017 only after some of the measures in a draft
version were dropped, including an oil embargo and authorization to use force when ships
do not comply with mandated inspections.
1.5.3.3. Russian Policy

14
15

“China Reverses Its Refusal to Search N. Korean Cargo,” Los Angeles Times. October 17, 2006
Tang Jiaxuan, who was dispatched to Pyongyang as a special envoy by President Hu Jintao, held talks with
North Korean leader Kim Jong Il (October 19, 2006), persuading North Korea to abandon its second
nuclear test plan and return to the six-party talks.
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The Russian government referred to the unanimously adopted UN Security Council
resolution (October 14, 2006) as "unbiased and balanced" in its aim to restrain North
Korean development of nuclear weapons, but did not agree to the use of military measures.
Russia, for its part, persuaded North Korea to return to the NPT and the six-party talks and
to halt additional nuclear tests. Russia actively pursued diplomatic efforts to alleviate the
crisis through close cooperation with neighboring countries such as China.16
Russia was expected to take action to the extent that it did not provoke the North,
but if North Korea conducted additional nuclear tests, it would insist on the need for a more
rigorous nuclear nonproliferation regime. Russia advocated the use of diplomatic means to

政 治 大

resolve the crisis, the assurance of security for the weaker countries through the rule of law
on the international stage, and non-discriminatory access to civilian nuclear technology.

立

Russia and North Korea have a nuanced relationship. However, North Korean still
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needs Russian support. In February, 2018 Russia began sending home many of the 100,000
North Korean laborers who work in Russia and provide a vital source of hard foreign

‧

currency for Kim Jung-Un’s regime. It has been suggested that Russia has assisted North
Korea to get around international sanctions on fuel. Russia too, has a geopolitical reason
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to pursue relations with North Korea as; it provides a buffer between Russia and US-Nato

n

al

1.6. Policy Impact of North Korea’s Nuclear Test
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North Korea’s nuclear test was a great shock to South Korea. Amidst criticism that
the government’s North Korea policy had been unilateral without any reciprocal relations,
the Roh Moo-Hyun administration had consistently pursued the government’s sunshine
policy and could not help feeling embarrassed and shocked at the North’s nuclear
provocation. The government immediately issued a statement (Oct. 9, 2006), saying that
North Korea's nuclear test was “a required crucial steps for stabilization and peace on
Northeast Asia as well as on the Korean peninsula ” and “to resolve the nuclear issue

16

Alekseyev, who visited Pyongyang, said, "North Korea said it did not intend to abandon the six-party talks
after the adoption of the UN Security Council resolution" (October 15, 2006), and expressed careful
optimism on the resumption of the six-way talks.
25

DOI:10.6814/DIS.NCCU.IDAS.002.2019.A07

peacefully” and “the North’s actions trampled the expectations of the international
community” as an “unacceptable, provocative act”.
Above all, the South Korean government made clear that it would no longer
“ignore” or “be misled” by North Korea and would seek the abolishment of the DPRK's
nuclear weapons program, saying that it “cannot tolerate North Korean nuclear weapons.”
In this regard, we should pay special attention to avoid confusing interpretations of our
government policies within the government.
The UN Security Council's resolution on sanctions against North Korea indicates
that the imposition of sanctions aims at resolving the North Korean nuclear issue in a

政 治 大
given for rethinking whether or not sanctions correspond faithfully to this aim, and,
立
moreover, any interpretation that the implementation of the sanctions resolution on North

peaceful way by inducing the North to return to the six-party talks. No quarter should be
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Korea has been undertaken to increase the anxiety on the Korean peninsula rather than lead
to a peaceful solution, must be vigorously rejected.
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The South Korean government’s decisive action against the threat was based on a
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solid alliance with the U.S. The ROK fulfilled its commitments while also gaining public
support for the enforcement of the policy against the North in accordance with Resolution
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1718 of the United Nations Security Council and other matters determined by the Sanctions
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countries, including the United States,
well as existing
h eas n
g c h i Utransactions between South and
Committee. This should be reviewed as active cooperation with the PSI participating

North Korea, to see if they are violating Resolution 1718. It was of course necessary to be
on alert to various possibilities and take corresponding measures to prevent deterioration

of the situation due to accidental events during the sanctions period, but this was to be done
separately from the implementation of the UN resolution. Once North Korea had expressed
its willingness to return to the six-party talks, the South came to expect peaceful resolution
to the North's nuclear issue.
Based on the weak economic situation in North Korea, expectations that the nuclear
crisis would be prolonged were alleviated, though this was due more to hope than fact. If
the sanctions phase of the United Nations were prolonged, measures to prevent the negative
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effects on the situation in Northeast Asia should also be considered. This is because of the
limits it places on the existence of North Korea, which has not been supplied as much as it
needs. Therefore, even in such a difficult situation, preparation for unification must proceed.
In the first scenario of reform and gradual convergence, North Korea is assumed to
follow a development path similar to China in gradually implementing market-oriented
economic reform and opening to the world economy. This optimistic scenario then
incorporates Korean unification. It is assumed that there are fiscal transfers from South
Korea to North Korea that are gradually increased by up 1.5 per cent of South Korea’s
GDP or 60 per cent of North Korea’s GDP per year.

政 治 大
Korean peninsula. Both South Korea and the United States say they share the goal of
立
forcing North Korea to abandon its nuclear arms, and the Trump administration says there

The second scenario assumes that North Korea complete denuclearization of the
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will be no reduction in pressure on Pyongyang until it has completely denuclearized. Any
economic relations between the two Koreas are limited by the imposition of sanctions.

‧

The joint statement resulting from the Singapore summit led to post-summit
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confusion. The statement lists three action items: First, both sides will “Build a lasting and
stable peace regime” (i.e., an agreement to formally end the Korean War, followed by a
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peace treaty); second, North Korea “commits to work toward complete denuclearization of
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Korea. Both sides, however, interpreted
h ethendocument
g c h i inUdifferent way. But there has since
the Korean Peninsula”; finally, the recovery of American military remains from North

been a surprising peace initiative, with three inter-Korean summits and a June meeting in

Singapore between Trump and Kim. The U.S. and North Korea are presently working on
plans for a second such summit.
1.7. Methodology
Today, the Republic of Korea will reduce the gap between the two countries in the
same way as the “unification plan” and gradually maximize the differences between the
two countries, and develop the “Basic Framework for Reconciliation and Cooperation” in
accordance with the Framework Act the Peaceful Reunification of the Democratic People’s
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Republic of Korea, and develop the “charter of the national community” into the
“Constitution of the Reunification of the Nation”
When we look at the process of applying Germany's long planned basic law after
reunification, we can tell that the unification method or process of Yemen and Vietnam
were ill prepared and adequate. This can be presumed to be the result of a defeat of justice,
along with a defect of legal stability in a unified country. Therefore, we can see that there
must be a lot of studies on the unified constitution in preparation for unification of the
Korean Peninsula in the future. In this sense, the contents of the Constitution of the Korean
Peninsula Unification Constitution are summarized as follows.

政 治 大
Korean Community” and the “Unification Plan of the Koryo Federal System” and seek a
立
realistic unification plan. Today, the Republic of Korea and North Korea are able to
First, we need to maximize the common point between the “Unification Plan of the
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recognize the commonalities and differences of their unification policies. In other words,
the Republic of Korea's “Unification Plan for the Korean Community” and North Korea's

‧

“Unification Policy for the Koryo Federal System” have considerable similarities. The
Republic of Korea and North Korea should expand the common points of the Republic of
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Korea's “Unification Plan of the Korean Community” and North Korea's “Unification Plan
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of the Koryo Federal System,” and minimize the differences between the two plans based
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on this common denominator.
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The Republic of Korea and North
work together to find a consensus
h e nKorea
hi U
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to neutralize the differences between the two unification measures by seeking a third
compromise plan, rather than giving up their claims. The first norm of this work is the
ideological value of nationalism and the second norm is the real value of peace settlement.
The Republic of Korea and North Korea should collect all wisdom and wisdom to eliminate
the difference between the two schemes.
Second, we should prepare a draft of the Constitution of Unification of the two
Koreas. To prepare this draft, the decision maker synthesizes opinions of experts from
various groups and experts and collects opinions of the general public. From a national
point of view, the two Koreas should carefully examine the Unification Constitution.
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The main contents of this draft of the Unification Constitution are summarized as
“Absorption - type Unification Constitution” and “Peaceful Consensus - type Unification
Constitution”. At this time, the contents of the “Absorption-type Unification Constitution”
were mentioned as being applicable to the “Peaceful Consensus-type Unification
Constitution.”
The following section sums up to the above discussion by developing several
hypotheses to categorize and evaluate a constitutional of reunification law in terms of the
interaction between the democracy and efficiency aspects of the communist. If a unification
law turns out to be good both in the South and North Korea can be peaceful reunification
together.
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Below is a comparison chart of all Two nations after separated?
Nations/ Aspects

North Korea

South Korea

Unified by law

No

Yes

Negotiated

No

Sunshine Policy

agreement

29

DOI:10.6814/DIS.NCCU.IDAS.002.2019.A07

Mighty Power

Independent, Nuclear

Alliance

backing

(China Alliance)

(U.S. Alliance)

Political

Authoritarian

Democracy

Dispute level

International

International

Dispute resolution

International

International

Isolation and nuclear build-up

Changing policy reacting to

level
Strategy

incidents
Independently

United Nation

N.D.

Options for

立I.D.

actions

Independently

治
政 N.X.
大 N.D.
I.X.

I.D.

N.X.
I.X.
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Table 1.2. Comparative Table of two separated countries and its reunification progress

N.D. = National Level and Endogenous; N.X. = National Level and Exogenous.
I.D. = International Level and Endogenous; I.X. = International Level and Exogenous.

‧

It is clear that the national task and ultimate goal facing our nation today is
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unification, not the legalization of division. Therefore, we should carefully consider the
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issue of “peace” and “unification” with countries that want to ensure peace on the Korean
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peninsula by giving full consideration to external circumstances and domestic
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circumstances. We cannot introduce unlimited foreign taxes for peace, and we cannot

engchi

sacrifice unification, nor can we achieve peace by excluding foreign taxes for unification.
The wisdom of the people and the base of the people that can ideally harmonize peace and
unification are desperately needed more than ever.
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II. Unification Policy of Division
Since the bifurcation of Korea, the two Koreas have pursued changing unification
policies. However, today, the Republic of Korea has an established plan known as the
“Unification Plan for the Korean Community” and North Korea has an alternative one
known as the “Unification Plan of the Koryo Federation.”
The reunification plan of the Republic of Korea is characterized by the formation
of the “Inter-Korean Coalition” stage as an intermediate stage, whereas the unification plan
of North Korea forms the “Goryeo Federation” to achieve unification. The proposals from

治
政
大
method, but share one common theme: both propose a Commonwealth
of the two Koreas.
In this paper, “necessity of 立
unification” refers to the necessity of establishing a unified

the Republic of Korea and the Democratic People’s Republic of Korea are different in
1
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constitution, which is requisite in both the “Unification Plan of the Korean People's
Community” of the Republic of Korea and the “Reunification Plan of the Korean

‧

Confederation of North Korea.” Therefore, this can be said to be an internal part of the two
different unification plans proposed by the governments of the two Koreas. On the other
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hand, the “necessitating circumstances outside the unification plan” mentioned below are
those unplanned for in either plan. The “internal necessity of the unification plan” will be
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sub-divided into the “necessity for the unification of the Korean community” and the
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“unification plan for the Korean Federation of Unification”.
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I. Territorial clauses and problems of the Constitution
Recently, there has been controversy concerning the unification policy of the
Korean Peninsula around the constitution’s Article 3, “Territory Clauses of the
Constitutions,” and Article 4, “Peaceful Unification Clause.” The current constitution
recognizes the reality of North Korea by introducing the provisions of Article 4, “The
Republic of Korea is aiming for unification by establishing and pursuing a peaceful
unification policy based on a free democratic basic order.” This is regarded as providing a

1

Kim, Myung-Ki, 'The Unification Policy of South and North Korea' (Seoul: Institute of International Affairs,
1995), pp. 74~96.
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constitutional basis for cooperation. As a result, the disparity between the theory of the
meaning of the territorial clause and its effectiveness has been sharply pointed out in the
relevance of the actual clause of Article 3 in the present Constitution to that of Article 4 of
the peaceful unification clause. This is generally a conflict between the position of “antistate illegal organization” in relation to the legal status of North Korea versus the position
of “equal nationality or government” in relation to the position of North Korea, and the
cross-purposes of the territorial clause to that of the unification provisions. Let's take a look
at the theoretical realities of the claim.
2.1. North Korea's Territorial Provisions and Facts

政 治 大

2.1.1. The View of North Korea as an Anti-State Organization

立

Article 3 of the current Constitution stipulates that “the territory of the Republic of
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Korea shall be the peninsula and its territories,” which translates into North Korea being
an illegal occupant of the territory of the Republic of Korea.
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The Republic of Korea was acknowledged by the United Nations on December 12,
1948 as the sole legitimate government in Korea, whereas the North Korean region is
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viewed as areas of the Republic of Korea which the ROK has failed to control and are being
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occupied by an illegitimate force, the Democratic People's Republic of Korea. 2 Based on
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this assumption, the territorial clause would not conflict with the peaceful unification
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clause, so long as it precludes unification by force. In short, this theoretical view recognizes

engchi

the normative power of territorial clauses.

The rationale that insists on the territorial clause being kept in its present form is
that the territorial clause represents an important factor in the existence of the state. In
particular, Article 4 of the First Constitution of 1947, defining the territory of the Republic
of Korea as being the peninsula and its territories, remains valid. This is relevant to the fact
that the current Constitution stresses the succession of “the rule of the Provisional
Government of the Republic of Korea” in the text. It is clearly evident that the Provisional
Government of the Republic of Korea intended to liberate the entire territory of the former

2

Kim, Chul-soo, "Introduction to Constitutional Law" Park, Young-sa, 2004. pp.98~111.
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empire (i.e., the entire Korean peninsula) from the Japanese occupiers, not only the South,
which is, in fact, stated in the Constitution of the Provisional Government.3 Therefore, the
territory of the Republic of Korea should be understood to include the entire territory of
the Korean peninsula. Considering these points, the amendment of the territorial clause of
Article 3 of the current law could result in the undermining of the legitimate authority and
identity of the Republic of Korea.
2.2.2. North Korea
There is a view of North Korea as an anti-state organization or as a limited
sovereignty, which asserts the priority effect of the “peaceful unification clause” on

政 治 大
clause as the relation between the general law and the special law, and recognizes the
立
supremacy of the territorial clause in accordance with the superiority of the reality of the
territorial clauses. 4 First, it interprets the territorial clause and the peaceful unification
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unrealistic priority of the new law or the ideology of international law and the idea of
peaceful unification.5
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One of the most controversial issues recently, in conjunction with the revision of
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the territorial clause, is the “national security law issue”.
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Some argue that the National Security Law is a product of the Cold War as a relic
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of the old era, and there is also a claim that the National Security Law is essential for
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national security in the current situation where the confrontation between the two Koreas

engchi

has not yet been solved. In the confrontation of these different arguments, the constitutional
grounds of the National Security Law lead to the controversy over the opening and closing
of the National Security Law with the provision of Article 3 territorial clauses.
2.2.3. Constitution of Unification

3

Article 3 of the Ninth Constitution of September 11, 1919, stipulated that "the land of the Republic of Korea
shall be the territory of the former Korean Republic," and Article 2 of the provisional constitution of April
22, 1944 states that "It is necessary for the Korean government to establish a unified plan for Korea."
4
Jae Sung-ho "Major Legal Issues on Division and Reunification"
5
Kwon Young-sung, "The Principle of Constitutional Law," 1997. Pp.122 "New Law on Uniform Law"
The reality of the "unrealistic principle" (the fact of division and the exclusion of the principles of
international law) (the recognition of the fact that division of the Korean peninsula is divided and the
scope of the territory accepts the principle of international law to the extent that the state power falls).
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One of the most emphasized factors in relation to the necessity of maintaining the
territorial clause in recent years is that it serves as a basis for reunification.
The current Article 3 of the Constitution is based on the premise that denies the
legitimacy of the North Korean regime. However, in other respects, it is based on the
justification of unification. In other words, the territorial clause is a provision that confirms
that the two Koreas are in a state of division and that the termination of the division is
required, while if the territory clause is deleted and North Korea is recognized as a foreign
country, the unification of North and South Korea. It would then be a merger between
countries.

政 治 大
regime. In other words, if the territorial clause is revised and North Korea is regarded as a
立
pure foreign country, there will be a great obstacle to unification because there is no
justification for intervention by third countries such as China.
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2.2. Disputes of Territorial Provisions

學

‧ 國

In this regard, we pay particular attention to the collapse of the North Korean

At the heart of criticism of the territorial clause is the claim that the territorial clause
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is based on anti-communist ideology. For example, these are assessments that are based on
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“the product of the anachronistic Cold War logic” or “North Korean unification”.
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Constitution itself is the product ofhideology.
e n g cHowever,
h i Uthe constitutional clause in the
Strictly speaking, it would be hard to say that defining the territory in the

South Korea Constitution has the criticism that it is a product of unrealistic ideology

because it expresses the territory of North Korea in a way that is not of realistic dominance.
As such, it is true that the constitutional clause of the ROK Constitution has a
special problem, but it is not sufficient to claim it as if the territorial clause was a
representation of ideology. As we have already seen in the foreign legislation, not all the
constitutions of the world have territorial clauses, but the territorial clause was born under
a special epochal background, and has played its part in the last half century.
Therefore, in evaluating the existential meaning and necessity of revision of the
territorial clause at the present time, it is more important that the territorial clause is based
34
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on the Cold War logic or anti-communism ideology, rather than the peaceful coexistence
of the two Koreas through the harmonious interpretation of the territorial clause and the
peace reunification clause. It is reasonable to evaluate whether or not it is possible to seek
unification.
2.2.1. North Korea's territorial provision
Another important argument for the need to change the territorial clause is that the
existence of North Korea cannot be denied and it needs to be accepted as a legitimate
sovereignty. In other words, if North Korea is regarded as an illegitimate authority based
on the territorial clause, it means that North and South Korea both deny North Korea's

政 治 大
designated it as a UN member state.
立

reality which is not in line with the reality of contemporary international society which has
6
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It is undeniable that North Korea is now recognized as a sovereign state in the
international community. It is also clear that North Korea is recognized as an object of

‧

reconciliation, exchange and co-operation through the inter-Korean Basic Agreement and
the June 15 Joint Declaration, and the two countries have agreed to recognize each other
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in the international community through simultaneous membership in the United Nations.

er

io

However, the claim that territorial clauses should be revised to recognize North
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Korea's reality poses several problems.
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Recognition of reality does not
h mean
e n gthatcthe
h itwoUKoreas will recognize each other

as an independent sovereign nation. It cannot deny that the two Koreas are recognized as

independent sovereign states in external relations (i.e., in relations with other countries in
the international community), but that does not mean that the two Koreas recognize each
other as sovereign states. This is also manifest in the inter-Korean Basic Agreement.7

6

In the same token, there is criticism that the ruling of the Supreme Court, which acknowledged granting
nationality of the Republic of Korea to the North Korean people, is a ruling that overlooked the reality of
inter-Korean relations. Based on the Jang Myung-bong and the territorial clause concerned, the North
Korean residents also evaluated the Supreme Court's decision (96 No 1221, Lee Young-Soon) as a Korean
citizen.
7
As for the explanation that North and South Korean simultaneous join of the United Nations and the basic
agreement of North and South Korea do not conflict with the territorial clause in terms of international
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The relationship between South and North Korea has a special relationship that
presupposes unification. Therefore, the status and relationship of the two Koreas is
tentative, not final. In other words, it has a meaning as a constitution for unification because
it presupposes the ROK constitution or the North Korean constitution or unification, and a
new constitution will be needed after unification. In this sense, acknowledging North
Korea's reality does not equate to the same meaning as recognizing the United States, Japan,
and China as sovereign nations.
Recognizing the reality of North Korea can be distinguished from the recognition
of North Korea's legitimacy. The reality is that North Korea cannot but acknowledge the

政 治 大
Necessity of Amendment of Territorial Provisions
立

reality of North Korea, but not the normative justification.
2.2.2.
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As the argument for the amendment of the territorial clause, there are cases where
the territorial clause has an adverse effect on inter-Korean relations. This is in line with the

‧

view that North Korea's reality should be acknowledged, and the territorial clause denies
the North Korean system itself. It is an obstacle to cooperation.
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However, this view also has some problems. i) The relationship with North Korea
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has not always been friendly and cooperative, but rather usually hostile. It is questionable
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to change the constitution for only the sake of cooperation. ii) In the case of North Korea,
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where South Korea is an enemy, it can be a question whether unilateral concessions are
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wise. iii) The amendment of the territorial clause is an exchange with North Korea. It is
also unclear how much influence it can have on increased cooperation.
Considering these problems, it seems that the argument that the territorial clause
should be revised to improve inter-Korean relations is not convincing.
2.3. Interpretation of the Constitution
2.3.1. Constitution of the Republic of Korea

law, Jae Sung Jae, "Legal Issues on Division and Unification", the Constitutional Law, 6, No. 2 (2004).
Pp. 67-97
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The controversy of amending Article 3, the territorial clause, has three main
problems from the domestic point of view, and the pros and cons of the amendment can be
evaluated by careful analysis.
First, amendment is opposed from the standpoint of emphasizing the legitimacy or
identity of the Republic of Korea with regard to the basic ideology of the law or the state
order. On the other hand, amendment is supported as being a means to deemphasize the
picture of Cold War ideology.
Although there may be a difference between these two as to, whether which is more
important or reasonable, the advantage of the opposition to revision is more significant in

政 治 大

view of the fact that Cold War ideology can be overcome without resorting to the revision

立

of territorial clauses.
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Second, the position of pros versus cons of the territorial clause is at time
considered on the basis of national security or the issue of national security law. However,
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as discussed above, this problem should be discussed separately from the issue of revising
the territorial clause.
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Third, on the side of those who assert the amendment of the territorial clause in
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relation to the preparations for reunification, the amendment of the territorial clause should
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recognize the reality of North Korea and the importance of exchanges with it. It is stipulated
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that the strengthening of cooperation strengthens positive forces for unification. On the

engchi

other hand, the opposing sides argue that the continuation of the territorial clause is a very
important foundation for unification.
Both of these views have their own deficiencies, so it is difficult to assess which
has the greater advantage. However, with the expansion of cooperation in the midst of
maintaining the territorial clause (as it has been in the past decade) is considered to be
feasible, it is also considered that the advantages of the anti-amendment stance are greater.
2.3.2. Improving Relations with North Korea
Removing the territorial clause could be a positive in terms of developing relations
with Pyongyang purely from a domestic point of view. Although the relationship between
37
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the two Koreas has been steadily improving for the past 10 years, it is still not enough to
build up mutual trust. For more advanced inter-Korean relations, it would be helpful to
revise the territorial clauses and formally recognize North Korea
However, it should, at the same time be pointed out, that improving relations with
North Korea and alleviating tensions may not necessarily facilitate unification. In some
way, the exchanges and cooperation between the two Koreas contributes to the
maintenance of the North Korean system, and because of this the regime is strengthened
and pressure for unification weakened. Therefore, while recognizing that simply increasing
exchange and cooperation is not the purpose in and of itself, it should be clear that its

政 治 大
In other words, it should be clear that whether exchanges and cooperation are aimed
立
at the creation of a foundation for unification, humanitarian purposes for the improvement
primary goal is a more cooperative relationship.
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of the lives of the North Koreans, or simply the relaxation of tensions between the two
Koreas, they must be based on the setting of specific goals. The way, directions, and degree

‧

of cooperation can be different, and their significance can also change.
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2.3.3. North Korea's Human Rights Problems
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One of the problems connected with the territorial clause is the issue of defectors.
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As the number of North Koreans who have recently moved out of North Korea to South
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Korea or to third countries has increased, the issue of human rights and treatment of them

engchi

has become a very important issue. The most important concern is the issue of nationality
for North Korean defectors.8
According to Article 3 of the current Constitution, if North Korea is also a territory
of the Republic of Korea and is illegally occupied by the regime of North Korea, these
8

In connection with this matter, the attitude that West Germany took at the time of the division of West
Germany would be a good model. With the proposition that the whole of Germany existed before the
division of West Germany, they adhered to the single nationality of West Germany. The recognition of
this unified nationality was the most realistic meaning when the East German people escaped to West
Germany. As the West German residents, as well as West Germans, the West German government accepts
them as a holder of German nationality, without the burden of judging individual circumstances of the
East German people who escaped to West Germany, other political considerations, or naturalization or
asylum procedures. And this attitude of the West German government was a great stimulus and incentive
for the East German people.
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North Koreans will of course have the nationality of the Republic of Korea and are
recognized as Korean citizens without having to undergo complicated citizenship
procedures such as naturalization. Therefore, they have the right to ask the Government of
the Republic of Korea citizen protections. Also, when they want to enter the Republic of
Korea, the government cannot refuse them.
Thus, the amendment of the territorial clause has a few problems related to the legal
basis of the Korean government's interest and efforts on behalf of North Korean defectors,
which will be jeopardized if the territorial clause is amended to treat North Korea as a
foreign country. This is one of the most significant weaknesses of the position.

政 治 大

2.3.4. Feasibility of Territorial Provisions

立

The view that North Korea is an illegal regime is based on the theory that division

‧ 國
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is illegitimate from the start and has as its sole purpose the need for reunification. However,
the "presumption" of the Republic of Korea as the legitimate government by means of a

‧

dilution to the illegal nature of North Korean authorities through a series of actions, such
as the conclusion of the basic agreement with North Korea the simultaneous joining of the

sit

y
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United Nations and summits should be noted, along with the harmonious interpretation of
the provisions of unification and territorial rights based on the pacifist ideology of the

io
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Constitution. If the constitutional amendment that effectively reduces territory is allowed,
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C
or Russia in the case of national reunification.
h e n g cMoreover,
h i U the retraction of the territorial

then serious diplomatic friction, such as territorial disputes, may arise in relation to China

clause is expected to involve disputes with neighboring countries in relation to the legal

protection of the North Korean people in relation to the scope of the Constitution. Therefore,
the territorial clause is a key point of the constitutional policy theory which relates to the
notion of basic human rights and the scope of the constitution.
In conclusion, the territorial clause is a fundamental problem of the Constitution,
which is outside the scope of amendment of the Constitution. In order to overcome the
fixed point of view on the cause of the existing division, it is necessary to engage not only
the governments of South and North Korea but also constitutional policy theory to heal the
illegality of the division itself.
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III. A Constitution of South and North Korea
Unification Policy
In order to understand the necessity of the unification of the Republic of Korea and
North Korea, we first examine the significance of the unification constitution and its type,
and compare them with each other.
3.1. Meaning and Types of the Unification Constitution
3.1.1. Unification Constitution

政 治 大

“Unification constitution” means a single unified constitution agreed upon by both

立

North and South Korea before reunification that will become the supreme law of the new

‧ 國
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unified country. In the narrow sense, a unification constitution refers to the unification of
South and North Korea under a unification treaty that integrates the North Korean
Constitution with the pan-Korea South Korean Constitution under the ideology of the treaty

‧

to unify the two Koreas. In the broad sense, however, it also includes the unification of the

y
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Constitutions of both the Republic of Korea and the Democratic People’s Republic of
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Korea in the course of enacting a unification constitution in the event that the two Koreas
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jointly establish a unified Korea in accordance with a unification constitution.
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The former is the concept of constitutional integration after unification, and the

engchi

latter is the concept of constitutional integration before unification. Therefore, a proper
unification constitution would refer to the integration of the constitution under the former
method. If the two Koreas unify under a federalist system, then the issue of constitutional
integration may or may not be come up, depending on the form of federalism.1
If the governmental system under a unified Korea is a federation (federation, federal
state), 2

whereby regional governments cede foreign policy authority to a central

1

Kim, Myung Ki, "The Way to Change According to the 'Combined Type' or 'Combined Type'," Free Public
Opinion, "Vol. 409, Apr. 2001, Pp. 76-81.
2
A federal state is a country that has its own governmental authority and exercises its sovereignty over
the federal and federal states (JG Starke, An Introduction to International Law, 9th ed. (London:
Butterworth, 1984), p. 109). A federal state is "an international person or a federal state is not an
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government that has sole power to represent the country in foreign relations, then many
issues of the new governments might be raised with a need to be addressed by a new
unified constitution. In contrast, a loosely controlled centralized governmental system
(confederation or confederal government), whereby each state or regional government of
the union retains foreign policy power, would forego the need to raise and address these
complications in a unified constitution. In both cases, a federation and confederation, the
question of integrating Constitutions is moot; and, the principle of the unification of two
countries would be based on the laws and agreements of two local governments,
nonetheless the principle means of the union would still need to comply with international
law.3

政 治 大

3.1.2. Types of Integrated Constitution

立

The issue of integrating the Constitutions of the ROK and DPRK depends on
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whether the unification method of the two Koreas is a “merger type unification” or an
“annexation type unification” (hereinafter, the term “merged type” will be referred to as

‧

“absorption type” and the term “annexation type” will be referred to as “peaceful
agreement type”, notwithstanding the convention of international law to refer to them as

y
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“annexation” and “amalgamation”).
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(i) If a unified nation is formed by “absorption-type unification” in which North
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retained in accordance with the legalhstatus
i U of Korea. As a nation, North
e n ofg the
c hRepublic

Korea is annexed to the Republic of Korea, the legitimacy of the unified Korea will be

Korea ceases to exist and, in principle, the validity of the Constitution of the Republic of
Korea remains as it is, but the efficacy of the Constitution of North Korea is abrogated.

By stipulating that the “East and West German Unification Treaty” constitutes a
unified nation by the "merging" of the East German state into West Germany (Article 1),
the basic law of West Germany was substantively violated and had to be revised, while the
East German Constitution had to be abrogated. In this case, there was theoretical discussion
about the need to revise the basic law of West Germany or establish a new basic law. In
international person" (Gerog Schwarzenberger, A Manual of International Law, 5th ed. (London: Stevens,
1967), p.57.
3
D. P. O'connell, International Law, 2nd ed. Vol.1 (London: Stevens, 1970), pp284~.317.
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the case of the absorption-type unification, the issue of the amendment of the absorbing
state’s Constitution is raised without raising the question of the need to integrate
constitutions. This was also the case for Vietnam.
(ii) If the two Koreas form a unified nation by “peaceful agreement-type
reunification” (amalgamation-type reunification) by mutual agreement, the unity of a socalled “unified-divided” Korea will vanish along with the constitutionality of the Republic
of Korea. All the historical heritage and inherited authorities and legitimacy of both Koreas
will be terminated, and in principle, the constitutions of both the ROK and DPRK will
cease to have effect.

政 治 大

“The North-Yemen Unification Treaty” stipulates that the existing Constitutions

立

for both South and North Yemen are abrogated by the new Constitution of the Republic of
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Yemen (Article 10), which equates to peaceful consensual unification under the existing
unification constitution.

‧

The point is that the unification by constitution is divided into “the integration of
absorption-type constitution”, which is the merger-type unification, and the “integration of

y

Nat

sit

peaceful consensual constitutional law,” which is a case of consensus annexation-type
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consensual constitution”.
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unification. True integration of constitutions occurs under “the unification of a peaceful
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3.1.3. Program of Korean h
Society
engchi U
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The ROK’s “Unification Plan of the Korean Community” regards reunification as
a process leading to unification. The procedural steps consist of a reconciliation and
cooperation stage, inter-Korean unification stage, and unified country stage. The proposed
process under the “Unification Plan of the Korean Community” needs to be examined
along with consideration of the “procedure for enactment of a unification constitution”.
At the 47th regular session of the National Assembly of the ROK on September 11,
1989, South Korean President Roh Tae-woo made a special speech to declare the
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“Unification Plan of the Korean Community” to the people of South Korea and the world.
This “Unification Plan of Korean Community” means as follows.4
First, it is a unification plan based on national consensus.
Second, it is a unification plan that presents the practical direction of the end of the
division.
Third, it is a unification plan that reflects the confidence of the government and the
people who want to unify the nation’s history.5
The administration of Kim Young-Sam, which followed the Roh presidency, gave

政 治 大
(PBEC) entitled "Korea's New Diplomacy in the Pacific Age" (April 24, 1993), and made
立
opening remarks at both the 6th launch ceremony of the Advisory Council for Democratic
a keynote speech at the 26th General Assembly of the Pacific Economic Cooperation
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and Peaceful Unification, and the 49th anniversary of the Independence Day celebration
(August 15, 1994). These speeches all represented the position of the Korean government

‧

on the basic principles of unifying the two countries, the basic philosophy of unification,
and the justification for unification. Through these speeches, the world was introduced to

y
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the three-step unification plan for the construction of ‘The National Unification Advisory
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Council’ community focused on the principles, process, and future of unification, as well
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as basic understanding of the direction of North Korea's policy and the improvement of
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inter-Korean relations under planned unification. The new unification plan in substance

engchi

and significance complemented the pre-existing unification plan and its vision for the
future. Fundamental to the entire process is the “Unification Plan of the Korean
Community” (September 11, 1989). The process for enactment of a unification constitution
is as follows.
In the “Unification Plan of the Korean Community” the main intent is to recognize
the unification as a step-by-step process and to form the inter-Korean union to realize
unification.

4

Ministry of National Unification, Republic of Korea, Peace and Cooperation (Seoul : Ministry of National
Unification, 1992), pp.60~79.
5
Refer to "Unification Review", "8.15 Presidential Commentary Material" (Seoul: Tongil Won, 1994)
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The unification state is divided into three stages: (i) reconciliation and cooperation,
(ii) inter-Korean unification, and (iii) unification.6
First, the beginning stage is “the stage of reconciliation and cooperation”. The ROK
and the DPRK will liquidate their status as enemies, convert their relationship into one of
reconciliation and cooperation, and establish a peaceful truce between the ROK and the
DPRK states to establish a space of coexistence. At this stage, the basic rule governing the
relationship between the Republic of Korea and North Korea will be based on the "InterKorean Basic Agreement".7
Second, the intermediate stage is the “South-North Union stage”, in which the

政 治 大
development, exchange and cooperation, and promote the homogenization and integration
立
of the national society. At this stage, the basic set of rules governing the relationship
Republic of Korea and North Korea form an inter-Korean alliance to realize inter-Korean
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between the two Koreas will be based on the “Korean Community Charter”.

‧

Lastly, the final stage is the “stage of completion of the unified state” and the
“Unification Plan of the Korean Community” which stipulates the following.
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First of all, the representatives of each side the South and the North will discuss the
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issue at the “Inter - Korean Council” and prepare a draft of the Unification Constitution
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(i.e. The Constitutional Law of German Unification). This is to be confirmed and
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announced as a unified constitution through democratic methods and procedures, whereby

engchi

a general election will be held in the entire South and North Korea, and a unified national
government and a unified government will be formed in accordance with the provisions of
this law. At this stage, the basic rule governing a unified Korea will be the “Unification
Constitution”.
3.2. Unification Constitution of North Korea (Democratic People's Republic of
Korea)

6

Kim Myung-Ga, "Inter-Korean Basic Agreement Convention" (Seoul: Institute of International Affairs,
1995),pp.46~72.
7
National Unification Center, 「Unification Plan of Korean Community」 (Seoul: National Unification
Center, 1989), pp.1~33.
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The “unification plan of the Kroyo federal system”, which is the unification plan of
North Korea, aims at forming the Republic of Korea and North Korea into the Kroyo
Federation for unification. North Korea first proposed a federal state as a process of union,
but later proposed a federal state as the product of unification. Therefore, in order to
understand North Korea's reunification plan, we first examine the general contents of the
federal system and then examine the process of proposing the North Korean "Unification
Plan of the Korean Federation" and the process of enacting a unification constitution.
3.2.1.

Means of Federal Unification

In general, the federal system is a legal concept, and from a legal point of view, the

政 治 大
one form of a "multinational state". A nation that is the subject of international law is an
立
“international person” and an international person is a single sovereign nation, usually a

federal state is a form of a multiple state.8 In this view, a multinational international is
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“single international person”, but when two or more sovereign states are combined they
form a multi- international or “multinational” person. The federal state in the legal sense is

‧

this "multinational".9 There are two forms of multinational persons: a “substantial unity”
and a “united nation”.10
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(i) "Substantial alliance" means a pluralistic country in which a plurality of
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international law.
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countries nominates a single monarch (the same monarch) as the subject under single
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(ii) “Substantial union” shall be governed by the provisions of a treaty, but
generally takes the status of an international legal entity under international law and deals
with the diplomatic relations of a union of states.

8

Robert Jennings and Arthur Watts.(ed.), Oppenheim's International Law, 9th ed., Vol.1 (London : Longman,
1992), pp.248-49 ; Walter Rudolf, "Federal States," in Rudolf Bernherat (ed.), Encyclopedia of Public
International Law, Vol.10 (Amsterdam : North-Holland, 1987), p.165 ; Herry G. Schermers, International
Institutional Law (Alphenaanden Rijin ; Sijthoff, 1980), p.636 ; Gerog Schwarzenberger, A Manual of
International Law, 5th ed. (London :Stevens, 1967), Pp.56-57.
9
Gerhard on. Glahn, Law Among Nations, 3rd ed. (New York : Macmillan, 1976), p.66.
10
Jennings and Watts, op. cit., supra note 71, p.246; H. Lauterpacht (ed.) Oppenheim's International Law,
Vol.1, 8th ed. (London: Longmans, 1955), pp.170~188.
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Therefore, the combined member states are limited in their ability to act
internationally under international law, and such as prohibition against conducting war in
alliance with each other or independent of each other. At present, a substantial alliance
does not exist and the so-called “alliance” or “alliance of nations” has not been formed as
a multinational person.
3.2.1.1. Type of Union
As mentioned above, the term “federation” is sometimes used in a broader sense,
and the type varies according to the term used. If we classify by types, federalism is
generally divided into two types, “federal states” and “united states”. R. L. Watts says that

政 治 大
that federalism is a combination of sovereign states for particular military or economic
立
purposes. However, according to the general usage here, the federal system is divided
there is no difference between a federal state and United States in the etymological sense
11

‧ 國

學

into the types of the federal state and the federation of nation states.

‧

The term “federation of nation states”, which is a type of federalism, is also used
as a concept that is opposed to the federal state. A "Confederal state" is also called a “union
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"federal state".
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state”, “federal state”, or “united state”, but for the purpose of this paper it is called a

A national union is not a “complex international person” when in the form of a
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union that joins a plurality of states under a treaty. In such a case, a number of countries

engchi

have joined together to act with the same interests, but international authority under
international law is held by each constituent state in the Union, and the central organization
only has diplomatic capabilities within the limits recognized by the treaty.
Since authority in a state union remains with each constituent state and some
external powers are merely subject to the union of the constituent states without being
transference of sovereignty and independence, the members of the union retain their status
as international persons. Such national union is generally transient, and often develops into
the form of a coalition whereby the powers of the central organization are strengthened.

11

James Crawford, The Creation of States in International Law (Oxford: Clanden, 1979), p.291.
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3.2.2. Federal Unification Plan
In the 1960s, North Korea's unification plan was proposed as a method of
reunification under an inter-Korean federation system. In the 1970s, it was revised into a
unification plan under the "Goryeo federation system.” In the 1980s, it was proposed as a
“progressive unification of federalism" based on “one nation, two systems, and two
governments”. This progression of federalism equates to what was proposed as “low-level
federalism” in the 15th inter-Korean summit. The changes in North Korea's unification
policy amount to a proposal to leave “institutional reunification” to future generations.
However, the plan of fundamental importance is the “Unification Plan of the Democratic

政 治 大
North Korea proposed for the first time on August 14, 1960, the “Reunification
立
Plan for the Inter-Korean Confederation,” which proposed reunification by federalism as a

Federal Republic of Korea” proposed in the 1980s. A summary of the contents is as follows.
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transitional unification. This proposal can be understood as referring to such
“confederation” as North Korea’s first conceptualized federalist system along with the

‧

"transitional measures" described therein.
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The “Unification Plan of the Goryeo Federation” conceived by North Korea,
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Korea act as a means to accomplish unification.
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North Korea’s October 10, 1980 proposal for the establishment of the Democratic

engchi

Federal Republic of Koryo amended its previous proposal to propose federalism as a
completed objective as follows.
“... On the basis of recognizing and accepting the ideas and institutions that exist
on the other side, our party has come up with a “national unification government” in which
the North and the South participate equally and have the same rights and duties as the each
other. I insist on the unification of my country by establishing a republic with the local
autonomy system.”...12(By Kim, Il-sung) Thus, North Korea’s “Koryo Republic of the

12

Labor Newspaper, October 10, 1980, Pp 9-10.
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Republic of Korea” called for a federalist system as the completed form of the unified
nation.
3.3.3. Low-Level Federalism
The agreement reached at the first inter-Korean summit on June 15, 2000 in the “6.
15 Joint Declaration” of Article 2 of the “Agreement on the Unification of the South” by
means of lower-stage federalism indicates that “the North side agreed that there is
commonality between the two sides”.13 This agreement can be explained in terms of a lowlevel federal system.

政 治 大

On October 6, 2000, following the announcing the 6.15 Joint Declaration, the
DPRK’s secretary general of the Commission on Peace and Unification of the DPRK

立

provided an explanation of the low-level federalism proposal in the report "Pyongyang City
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Report Meeting” commemorating the 20th anniversary of the establishment of the Goryeo
Democratic Republic of Korea:

‧

“Our 'low-level federalist assembly' is based on the principle of one nation, two
systems and two governments composed of the north and south each with political and
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military power. This concept is based on the principle of harmonious adjustment to North-
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South relations that keeps the exercise and functions of authority as they are and acts in
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accordance with the common interests of the people and a "National Unification
Organization.”
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The first appearance of the term “low-level federalism” in the unification plan of
the two Koreas is as described above in the first inter-Korean summit on June 15, 2000.
The consensus reached at the summit, the “6. 15 Joint Declaration” in paragraph 2 of the
“Agreement on the Unification of the South” for the unification of the country and the
“lower-level federalism” of the North, agreed that there should be commonality in the
future and that this low-level federal system is intended to give a sense of what would be
meant by the unification policy of the two Koreas.

13

“The June 15 North-South Joint Declaration” London Korean Links. October 5, 2014.
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3.3.3.1. Meaning of Low-level Federalism
According to general usage, federalism is divided into “federation” and
“confederation” types. The federalism in the form of a federation is a permanent
combination with stability, whereas, when in the form of a confederation it is a tentative
combination that lacks stability, since member states are free to leave at will. Therefore,
the United Nations is an example of a confederation, low-level federalism, and as such may
be unsatisfying for the long-term if organizational stability is requisite. Thus, a requirement
for long-term security generally leads to a change in the form of state coalitions from a
lower stage of federalism to a higher level. The three nations of the United States,

政 治 大

Switzerland, and Germany are all examples of national alliance that originated in the form
of confederation being converted into federal states. This is due to the fact that the federal

立

state is a combination having long-term stability.
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The stages for the formation of a unified state proposed in the “Unification Plan of
the Korean Community” are outlined in three stages: a stage of reconciliation and

‧

cooperation, a stage of inter-Korean coalition, and a final stage of unification. The second
stage of Inter-Korean Coalition has been designated to be a provisional transitional regime
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as an intermediary stage of reunification, and this inter-Korean coalition can be called a
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confederation. As mentioned above, the basis for the establishment of the Union is a treaty
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concluded between the States of South Korea and North Korea. However, as stated in the
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“Inter-Korean Basic Agreement,” the North-South relationship is not a “relationship

engchi

between country and country,” but rather a “special relationship” within a nation. This does
not mean that both the South and the North are not nations, but from the standpoint of the
Republic of Korea, North Korea is not a country, nor can “the North” be considered one.
Therefore, it is said that the intentional use of the term “inter-Korean union” is done for
the express purpose of avoiding stating the alliance as “a union between a state and a nation”
or “a union or combination of two nations.” However, the actual or international legal
significance of the inter-Korean coalition today, in which both the South and the North are
members of the United Nations, is, in fact, essentially the same as the alliance formed by
members of the United Nations. Therefore, the low-level federalism in the unification plan
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of the Korean community as represented by the stage of inter-Korean unification is a type
of federalism in the form of a confederation.
3.3 Unification Policy
3.3.1. The Sunshine Policy Kim, Dae-Jung, Roh, Moon-Hymn and Moon, Jae-In
Government
Through inter-Korean exchanges based on the sunshine policy, South Korea aims
to maintain peace and stability on the Korean Peninsula and in the surrounding region. The
three main principles of the sunshine policy, which have the objective of guiding South

政 治 大

Korea’s North Korean policy, were officially outlined in President Kim’s inaugural speech
of 1997: (1) South Korea will not tolerate any kind of military threat or armed provocation

立

on the part of North Korea; (2) the concept of unification by absorption will be abandoned
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and so will any measures to underestimate or threaten the North; and (3) exchanges and
cooperation will follow according to the 1991 Basic Agreement on Reconciliation, Non-

‧

aggression, Exchanges and Cooperation (hereinafter the 1991 Basic Agreement).14
According to the first principle, the North Korean regime and its military are
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considered to be less of an existential threat to South Korea’s security now than it had been
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in previous years. Despite the North’s army of more than a million soldiers, North Korea’s
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threat is widely viewed as diminishing due to its severe energy and food shortages as well
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as South Korea’s strengthened military capacity and defensive potential. As an example,

engchi

the naval clashes in 1999 and 2000, which resulted in heavy casualties on both sides,
proved that South Korea’s military was capable of swift response to a North Korean attack.
In fact, it took 50 seconds for the North’s navy to fire shots whereas South Korean volleys
took only five seconds. Thus, even in the absence of an inter-Korean peace treaty,
continued stability and peace on the Korean Peninsula has been as sured by a strong
alliance with the U.S. and the readiness of the nation’s forces.

14

Chung-in Moon. “Understanding the DJ Doctrine: The Sunshine Policy and the Korean Peninsula.” In Kim
Dae-Jung Government and Sunshine Policy, ed. Chung-in Moon and David Steinberg (Seoul: Yonsei
University Press, 1999), p.51.
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The second principle, to officially abandon the idea of unification by absorption
along with any other measures to undermine or threaten North Korea, ruled out the option
of unification by integration through the absorption or collapse of the North Korean regime.
Rather, Kim Dae-Jung’s unification plan is one that shall “proceed in a very stable manner
through a predictable process,” because while the reunification of the Korean Peninsula
must be based on the ready capabilities of the Korean people, it must coincide with the
work of building a peace that includes all of Northeast Asia and establishes the foundation
for joint prosperity. Such a method of unification clearly differs from the dangerous and
unrealistic “unification by absorption of North Korea” and “unification by North Korean
collapse.” Waiting for the North Korean system to collapse or trying to make that happen

政 治 大
the wake of the revelation that the ROK-US Combined Forces Command was not
立
only serves to damage the spirit of unification. In the past, there had been controversy in

coordinating operational plans in the event of a possible emergency situation in the North.
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However, toady the ROK-US alliance stands firm based on a security partnership.

‧

The third principle has been the promotion of inter-Korean exchanges and
cooperation. This has been being out according to one of the main points outlined in the
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June 15 South-North Joint Declaration to promote a balanced development of the national
economy through economic cooperation that would stimulate cooperation and exchanges
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in civic, cultural, sports, public health, environmental and various other related fields.15 As
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U other’s political systems and
h e nshall
Joint Declaration states that both Koreas
h i each
g crespect

one of the most significant documents in the history of inter-Korean relations, the June 15

the use or force or threat of military action shall never be done by either side. It also
established an intricate web of committees and subcommittees to implement the agreed
principles. Together with this agreement, other high-level exchanges and agreements
including the Joint Declaration on the De-Nuclearization of the Korean Peninsula in the
early 1990s provided a picture of South Korea’s commitment to engaging North Korea and
to helping Pyongyang open up to the international community.16

15
16

“Overview of the Sunshine Policy.” Ministry of Unification (www.unikorea.go.kr)
“Peace and Cooperation – White Paper on Korean Unification.” Ministry of Unification
(www.unikorea.go.kr). Seoul: MOU, 1996. pp. 200-209.
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The heated controversy over the implementation of the sunshine policy reached a
zenith when North Korea carried out its first nuclear test on October 9, 2006, which sent
shockwaves around the world, and not only raised tensions in Northeast Asia but also
generated rare criticism from the North’s long-time key ally China as well as the censure
of its southern counterpart, South Korea.. China’s foreign minister Li Zhaoxing responded
by saying that North Korea had “ignored the universal opposition of the international
community,” during a telephone call with U.S. Secretary of State Condoleezza Rice,
adding that China was “resolutely opposed” to the nuclear test. South Korean President
Roh Moo-Hyun appeared on national televisions and stressed that “being patient and
accepting whatever North Korea does is no longer acceptable.”17 For South Korea, it was

政 治 大
Peninsula, in accordance with the “1991 Joint Declaration on the Denuclearization of the
立
a clear violation of the pledge made by both Koreas to maintain a nuclear-free Korean
Korean Peninsula.”18 Critics in South Korea were quick to blame the nuclear blast on the
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government’s policy of engagement towards North Korea and urged the government to
rethink its sunshine policy.

‧

3.3.2. Lee, Myung-Bak Government: After the Cheonan Warship Incident
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The policy of the South Korean government toward North Korea has been
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undergoing continuous change in the strained relations existing between the South and the
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North. The 5.24 Action, a hard-line policy of the Lee Myung-Bak Government that
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originated as a reaction to the 2010 Cheonan Warship Incident, was one such change. Even
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though eight years has passed since the Cheonan Warship Incident, various controversies
have yet to be settled. In particular, the changes in diplomatic policy related to the Cheonan
Warship Incident have attracted the attention of many. It will be meaningful to analyze
changes to the North Korea policy of the Lee Myung-Bak and Park Geun-Hye governments
related to the Cheonan Warship Incident.

Anthony Faiola and Maureen Fan. “North Korea’s Political, Economic Gamble.” The Washington Post.
10 October 2006.
18
“Statement of the Government of the Republic of Korea on the North Korean Nuclear Test.” Chong Wa
Dae, Office of the President. 9 October 2006. <http://english.president.go.kr/cwd/en/archive/archive
view.php?meta id=en infocus&category=204&id=cb044d9d4e5d2daa1a9.>
17
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Detailed discussions about the decision making processes of South Korea
government in regards to the Cheonan Warship Incident are an important undertaking as
well as an analysis of the influence of South Korea’s domestic political background on the
government’s determining of new policy toward North Korea following the Cheonan
Warship Incident.
It is true that there was high level confusion and impediments in the government’s
resolution process after the Cheonan Warship Incident. Social organizations also strongly
voiced a variety of opinions. Troubles and issues affecting the Blue House, various
government departments, and individuals from interested parties have been uncovered.

政 治 大
process of deciding a good strategy for dealing with the unpredictability of North Korea’s
立
leadership. This experience may be evaluated through research and a timeline to provide
The above incident created confusion among South Korean policy makers in the
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insight into the fear caused by the North’s leader, and the fear response realized in the
South Korean people. Policy reactions based on fear cause differing policy swings from

‧

incident to incident and from time to time. The benefit to derive from studies on the
procedures and processes undergone by the Kim Dae-Jung and Roh, Moo-Hyun and Lee
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Myung-Bak governments in deciding policy toward North Korean is self-evident.
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The goals and directions of South Korea government policy toward North Korea
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In particular, the policy toward North
by the apparent strategic
hKorea
e n ghascbeen
h i influenced

have changed depending upon the diverse goals sought by each different administration.

intentions and tendencies of each political leader. A systemized national strategy for South
Korea’s North Korean policy has been largely lacking and numerous problems have arisen
due to South Korea’s limited strategic system and troubles among the nation’s
governmental departments. In short, South Korean policy-makers appear to be at a loss as
to how to deal with the North’s young leader, Kim Jong-Un.
The Lee Myung-Bak Government accepted the process of reconciliation and
cooperation between South Korea and North Korea that had been favorably developed by
previous administrations. However, it also accommodated criticisms levied against
reconciliatory and cooperative policies of those same previous administrations, such as the
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sunshine policy, and implemented a hard-line policy with a precondition that North Korea
had to give up its nuclear program. Such a shift in North Korean policy irritated North
Korean authorities and soured relations between South Korea and North Korea, returning
them to a previous strained state.
Therefore, the reason for a study into the policy of the Lee Myung-Bok government
may be summarized into three categories as follow: first, the critical factors affecting the
policies of the Kim Dae-Jung, Roh Moo-Hymn and Lee Myung-Bak governments should
be identified; second, the domestic political factors affecting North Korean policy should
be identified; and, third, this study aims to fill the gap in recognition of insufficient research

政 治 大
Moon, Jae-In Government : North Korea Policy
立

into the policy-making process of the Lee Myung-Bak government.
3.3.3.
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President Moon has been in agreements with the American president that North
Korea’s expanding nuclear arsenal constitutes a grave threat. President Moon, like Donald

‧

Trump, believes sanctions on the North should be maintained. Like Trump, he is also
willing to talk directly with Kim Jong-Un.
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But they diverge on the sequence of these events. The Trump administration
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advocates isolating North Korean officials so that they’ll be forced to make concessions
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ahead of negotiations. Moon, by contrast, favors outreach right away, so long as North
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Korea doesn’t carry out major acts of aggression. As the chief of staff to former President

engchi

Roh Moo Hyun, Moon helped implement the “Sunshine Policy,” an effort from 1998 to
2008 to entice North Korea with humanitarian assistance, diplomatic dialogue, cultural
exchanges, and increased economic relations. Moon’s government now wants to bring back
the Sunshine Policy. He’s proposed reopening an industrial park and tourist destination
jointly run by North and South Korea, as a first step in the gradual economic and political
“unification” of the peninsula.
Moon’s government aims to stabilize the precarious security situation on the
Korean peninsula and establish a ‘peaceful Korean Peninsula without nuclear weapons’. In
order to realize these goals, the policy paradigm shifts from “early unification” to “active
peace” and the policy keynote shifts from “strategic patience” to “strategic engagement”.
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It is difficult to expect North Korea to change its attitude toward the nuclear issue
amid the lack of trust between the two Koreas. From this perspective, the new
government’s policy toward North Korea is likely to take a stance on the future-forward
method of the inter-Korean dialogue, leaving it out of the context of the future-forward
method.
As for the North Korean nuclear issue being resolved diplomatically, the North
must accept that security and security trade-offs be the soft balance formula, as agreed by
‘9.19 Joint Statement’. However, The North is demanding ‘5 requirements of
denuclearization of the Korean Peninsula’ in return for its giving up the nuclear weapons

政 治 大
In reality, it is unlikely that the Moon’s government will accept the security and
立
security trade-offs posed by North Korea’s demand amid the enhanced development of its
program by hard balance formula.
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nuclear weapons program. In order to diplomatically arrive at the North Korean
acceptances of the soft balance formula, it is inevitable that certain sanctions and coercive

‧

actions will need to be imposed on North Korea.
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The Korean War, which ended with an armistice in 1953, but not a peace treaty,
could have officially come to an end as soon as last year, according to a statement signed
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by the leaders of North and South Korea at historic summit in Panmunjom. (April 27, 2018)
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of Koreans on both sides of the border
the start of a “new era of peace.”
h eandn announced
gchi U

President Moon, Jae-In and leader Kim, Jong-Un invoked the shared bloodline and destiny

According to the agreement, known as the Panmunjom Declaration, the two sides agreed

to cease “all hostile acts” and work from this year forward toward the establishing of lasting
peace.
The two Koreas cannot actually bring the war to a formal close on their own-that
requires the involvement of the original parties to the war and the armistice. The declaration
said the two countries would pursue talks involving the US, and China towards that end.
The statement crucially also says that the two countries will bring about the
“complete denuclearization” of the Korean peninsula, and that the two countries would
“actively seek the support and cooperation of the international community” to achieve this.
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The DMZ will be turned into a “peace zone,” and confrontational acts, such as the
broadcasting of propaganda by both sides across the border, will cease by May 1.
The two leaders agreed, through regular meetings and direct telephone
conversations, to hold frequent and candid discussions on issues vital to the nation, to
strengthen mutual trust, and to jointly endeavor to strengthen the positive momentum
towards continuous advancement of inter-Korean relations as well as peace, prosperity and
unification of the Korean Peninsula.
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IV. Integration with the Single Constitution
German unification has been of great significance to European and world politics.
In the two Koreas, which have been divided by ideology and regime during the same era,
Germany’s sudden reunification was both a great shock and inspiration for a country that
has shared a similar fate of division. Korean reaction is likely one more of envy than
anything else. In particular, the reunification of East and West Germany reveals many
implications and instructive lessons for the two Koreas in their efforts at unification. The
study and understanding of the process behind and the experience of German unification
is an essential task on the road to Korean unification and one that I will venture to undertake
here as well.
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政 治 大

4.1. The Beginning of Division and the Process of Integration
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4.1.1. Yalta Conference

‧

In the Yalta Conference on February 12, 1945, the United States, Great Britain,
and the Soviet Union discussed and agreed on an agenda for governing post-war
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Germany. On May 8 of the same year, Germany finally surrendered unconditionally

io

er

which was followed by the Allied nation’s announcement on June 5 of the “Berlin
Declaration” outlined below.
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i) The sovereignty of Germany under the "Yalta Agreement" is taken over by the Allies.

engchi

ii) Establishment of the "Germany Compensation Committee for the Allied Powers".
iii) The nominated representatives of the four governments of the United States of America,
the Union of Soviet Socialist Republics, the United Kingdom, and the Provisional
Government of the French Republic as the “Allied Representatives” would from then on
exercise supreme civil and military authority within German territory and over the former
German forces.
The Potsdam Conference of July to August 1945 included discussion by the Allied
Powers on the fate of postwar Germany and announced at its conclusion the "Potsdam
Declaration" as follows.
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i) The Conference reached the following agreement for the establishment of
a Council of Foreign Ministers to do the necessary preparatory work for
the peace settlements:
ii) It was agreed that the three Governments should each address an identical
invitation to the Governments of China and France to adopt this text and to
join in establishing the Council. The text of the approved invitation was as
follows: Soviet Union, United Sates and Great Britain (The Big Three plus
China and France)
iii) It was understood that the establishment of the Council of Foreign Ministers
for the specific purposes named in the text would be without prejudice to

政 治 大

the agreement of the Crimea Conference that there should be periodical
consultation between the Foreign Secretaries of the United States, the Union

立

of America, the Union of Soviet Socialist Republics and the United
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Kingdom.

iv) The Conference also considered the position of the European Advisory
Commission in the light of the Agreement to establish the Council of

‧

Foreign Ministers. It was noted with satisfaction that the Commission had
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ably discharged its principal tasks by the recommendations that it had
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furnished for the terms of surrender for Germany, for four the occupation
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zones in Germany and Austria and for the inter-Allied control machinery in
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coordination of Alliedhpolicy for the control
e n g c h i U of Germany and Austria would
in future fall within the competence of the Control Council at Berlin and the
those countries. It was felt that further work of a detailed character for the

Allied Commission at Vienna. Accordingly it was agreed to recommend
that the European Advisory Commission be dissolved.1
The “international agreement” of this kind had been decided as a provisional
agreement at the “Warsaw Pact”, but over time, it had become firmly established as a
border.

1

Vertrag zwiscjen der Bundesrspublik Deutschland und der Deutschen demokratischen Republik uder die
Herstellung der Einheit Deutschlands (Einigungsvertrag) Unification Treaty signed by the Federal
Republic of Germany and the German Democratic Republic in Berlin on 31 August 1990 (official text, in
German)
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The borderline of “Oder-Neisse line” was first presented in the Yalta Conference
to revise the Polish borderline at the expense of German territory, which had absorbed the
eastern territory of Old Poland and confirmed it in the "Potsdam Declaration".
The border of the defeated Germany had been changed from east to west by the
borderline of ‘Oder-Neisse line’, and Germany had lost about a quarter of its pre-war land.
The capital city of Berlin was similarly divided into four sectors. Between 1947
and 1949, the three zones of the western allies were merged, forming the Federal Republic
of Germany and West Berlin, aligned with capitalist Europe. The Soviet zone became the
German Democratic Republic with its capital in East Berlin. However, the three allied

政 治 大
eventually ended up with a Berlin divided into East & West.
立

countries decided to set up a single governing body for their controlled parcel that
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4.1.2. The collapse of the Berlin Wall

On March 11, 1985, Mikhail Gorbachev took office as Secretary of the Communist

‧

Party of the Soviet Union. In the late 1980s, political change began in Poland and Hungary,
blowing the winds of reform across Eastern Europe. Compared to Hungary and Poland,
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where reform took a top-down trajectory led by the Communist Party leadership, changes
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in East Germany began at the grassroots with the people. The seed of significant changes
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could be glimpsed starting from July 1989 when East German residents began to escape
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across the Austro-Hungarian border. The number of migrants continued to increase with

engchi

about 25,000 East Germans having escaped to Hungary through Austria as of the end of
September. The Hungarian government, in consultation with the West German government,
then permitted them to transit to West Germany on a humanitarian basis. In the midst of
this situation, protests demanding free elections, travel liberalization and political reforms
occurred simultaneously in various East German cities, such as East Berlin, Leipzig,
Dresden, and Karl-Marx-Stadt on the 7th of October. East Germans strongly demanded
the freedom of relocation, the right to self-determination, free elections, and right to
participate in national sovereignty, government by the rule of law, the unification of
Germany, and so on. The adoption of a socialist market economy system in place of the
socialist planned economy was also among the demands. As the protests continued and the
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number of people escaping to West Germany increased, the East German leadership
decided that it would not be able to both maintain its regime and resolve the grievances of
the people without a major breakthrough. On November 8 Willi Stoph and his cabinet
resigned their leadership posts and the new general-secretary, Egon Krenz, who had
succeeded the traditionalist hard-liner Erich Honecker, reorganized the ruling party. A day
later November 9, 1989, marked the epoch-breaking step of opening all borders to the West,
including the Berlin Wall. Thus, the Berlin Wall, which had symbolized German division
for roughly 30 years, fell dramatically on the evening of 9 November.
4.1.3. Conclusion of German Reunification Treaty

政 治 大
after forming a new People's Assembly in East Germany on 5 April 1990, spoke with West
立
German Chancellor Helmut Kohl in a summit meeting to discuss social and economic

Lothar de Maizière, who took office as the head of East Germany on April 12, 1990,
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integration. As a result, the West German and East German Finance Ministers signed the
Treaty on Economic and Social Integration (Staatsvertrag über die Schaffung einer
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Währungs-Wirtschaafts-und Sozialunion zwischen der Bundesrepublik Deutschland und
der Deutschen Demokratischen Republik) on May 18th, 1990, which came into force on 1
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and the Legislation (Vertrag zur Vorbereitung und Durchführung der ersten

step in the process of holding elections after reunification.

On May 18, 1990, the two countries signed a treaty between the Federal Republic
of Germany and the German Democratic Republic for the completion of German
unification (Vertrag zwischen der Bundesrepublik Deutschland und der Deutschen
Demokratischen Republiker die Herstellung der Einheit Deutschlands: the Treaty on
Unification of the German Democratic Republic and the Federal Republic of Germany)
that set up a new political system and constituents. The two German states signed a treaty

2

Frans G. der Dunk and Peter H. Kooijmans, "The Unification of Germany and International Law," Michigan
Journal of International Law, Vol.12, 1991, p.510 ; I.L.M., Vol.29, 1990, p.1108.
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agreeing on monetary, economic and social union. 3 (“Treaty Establishing a Monetary,
Economic and Social Union between the German Democratic Republic and the Federal
Republic of Germany”).
On September 20, 1990, the Treaty was adopted by the Federal Assembly of West
Germany and the People’s Congress of the East. This treaty, which was established through
short but serious and intensive negotiations, contained articles 45, along with several
additional protocols and special provisions. In Article 1, East and West German authorities
agreed to October 3, 1990 as being the day of reunification, so that the legal effect of
unification occurred from that day forward. As a result, East Germany as a nation ceased

政 治 大

to exist on that day and its constitution lost all authority. The Basic Law of West Germany,
known also as the constitution of the Federal Republic of Germany, became the unified

立

German constitution, taking effect in the former East German territories. In other words,
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the East German state was absorbed into West Germany so that the West German state then
became the unified Germany, and, thus, a unification treaty of the “absorption type

‧

unification,” was concluded.

It is worth noting that the unification treaty has been applied to the East German
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region in a form that is amended to include the provisions of the Basic Law of West
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Germany along with some other provisions. The East and West German governments were
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fully aware of and had anticipated new problems that would arise by the sudden unification
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of the law, so that some parts of the Basic Law were postponed until January 1, 1996. In
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addition, the unified version of the West German Basic Law, which was based on the right
of self-determination of the unified German people, would supplant the previous ‘Basic
Laws.’ Furthermore, absorption settled all possible issues from all East German treaties
with foreign countries and other domestic affairs like social security, labor, family and
women rights, health, culture, environmental protection, education and science and
technology.
4.2. Yemen Integration

3

“Vertrag uber die Schaggung einer Wahrungs-, Wirtschafts- und Sozualunion zwischen der Deutschen
Demokratischen Republik und der Bundesrepublik Deutschland” Die Verfassung in Deutschland.
Retrieved 22 March 2013.
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4.2.1. The Path of Regency in North Yemen
In 1839, the British occupied Aden in the southern Yemen region and ruled under
the jurisdiction of England’s India colonial government. The British also entered into a
protectorate agreement with 20 independent tribes in South Yemen excepting the Aden
area (1882 ~ 1914), to establish colonial rule in the South Yemen area.
The agreement between the Ottoman Turkish Empire, which had long held
influence over the region, along with a border line dividing North and South Yemen in
1914, secured the right to govern the region of South Yemen, and led to the division of
North and South Yemen becoming internationally recognized.

政 治 大

However, since 1911, Imam Yahya, the patriarch of Zaidi, had led a revolt around

立

the northern mountainous regions and took control of the northern part of the province,
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excepting the coastal zone. After defeat in the First World War, the Ottoman Empire
withdrew from the northern part of Yemen in 1918, and Imam Yahya, the leader of the

‧

indigenous tribes of Yemen, succeeded in the imperialist struggle for independence from
Britain. A Muslim monarchy was then established in the northern part of the country as
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the first independent state in the new Arab state that would soon become known as the
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“Yemen Arab Republic”.4
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4.2.2. Yemen’s Regime Course
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On the other hand, Britain continued
its dominion
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c h i Uover the region of South Yemen

and, in 1937 modernized the Aden region, which had remained under the direct control of

the British government, making it into an entrecote port that maximized British economic
interests The region had been gaining economic importance since the opening of the Suez
Canal in 1839; however, after the Second World War, various social groups of South
Yemen developed independence movements influenced by Arab nationalism which spread
throughout the South Yemen region in the 1960s. In this process, the “Front for the
Liberation of Occupied South Yemen” (FLOSY) and the “National Liberation Front” (NLF)
fought against each other and the British. Eventually the national liberation front declared
4

On November 30, 1967, the independent Nam Yemen elected Qathan al-Sha (abi), the clerk of the National
Liberation Front, as the first president (Kim Kuk-shin, Sang-gi Seo, p. 27).
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victory and the secretary Qahtan Muhammad al-Shaabi of the National Liberation Front,
established “The People's Republic of South Yemen” with the support of the Soviet Union
and China. Thus, the region of South Yemen had been colonized by Britain for 128 years
from 1839 to 1967.
In this way, North and South Yemen became a “divided nation” separated from
each other by a time difference of 50 years due to the independence of North Yemen in
1918 and the independence of South Yemen in 1970.
In January 1986, fighting erupted within the ranks of the Yemeni Socialist Party
(YSP), leading to bloody clashes in the streets of Aden There is no doubt that this conflict

政 治 大

helped accelerate the eventual unification of North and South Yemen in 1990.
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4.2.3. Dialogue and Reunification Policy of Yemen
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Yemen’s reunification process has been generally characterized by the recurrence
of intensifying clashes that escalate into armed conflict. However, after the resolution of

‧

such conflicts the process of negotiations is repeated.
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Border disputes between North and South Yemen broke out periodically. The first
of two major clashes broke out in October 1972, and the second occurred in February 1979,

io

al

n

Yemen.

er

in relation to the south regime’s support of anti-government guerrilla activities in North

Ch

engchi

i
n
U

v

The two nations immediately decided to change course of the armed conflict into
negotiations because they recognized that a small number of troops would not be able to
reunify the armed forces, and there was also active interventions by Arab League countries
such as Egypt, Libya and Saudi Arabia.
The process of unification of Yemen can be divided into three periods.
4.2.3.1. Yemeni Negotiations
The first border conflict of October 1972 was almost over before it began as the
two nations’s quickly traded out the military option for diplomatic negotiations that led to
the Cairo Agreement of October 28, 1972. Adoption of the Cairo Agreement, named after
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the Egyptian capital where the truce was concluded following the intervention of the Arab
League, initiated the process for unification with a declaration that the "the two
governments of Yemen and the Democratic Republic of Yemen exist in the name of the
people of Yemen" for whose benefit a unified nation should be established. The Cairo
Agreement called for the establishment of a joint summit conference with eight joint expert
subcommittees to facilitate unification into a single country.
During the period from 1972 to 1979 the two countries held five summits involving
unification negotiations.
4.2.3.2. Dispute between North and South Yemen

政 治 大

The Arab League intervened once again in February 1979 to put an end to the

立

second short-lived border conflict initiated by an incursion of South Yemen troops in the
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northern part of the peninsula. The Arab League pressured the two governments to observe
the unification principles agreed to by both sides in the 1972 Cairo Agreement. Resumption

‧

of the unification process resumed with the adoption of the Kuwait Agreement. This
second period of negotiations began with the re-opening of unification talks following the
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1979 Kuwait Agreement and lasted up to January 1986 when the onset of civil war in South
Yemen shut them down again. During this period of unification talks, the two countries
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ministerial meetings to advance the cause of reunification.3-3. Preparation for Unification

Ch

engchi

4.2.3.3. Preparation for Unification

The third (1988 - unified consensus) period was from April 1988 to May 22, 1990,
when the unification negotiations resumed upon the ascension of Haidar Adu Bakr Al to
the position of leadership in South Yemen. During this period, four negotiating sessions
and two joint ministerial meetings were held to promote full-scale preparations for eventual
unification.
On April 17, 1988, President Saleh of North Yemen and President Ali Salem al
Beidh in South Yemen held a summit in Taiz. (In January 1986, North and South Yemen
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agreed to carry out the agreements made before the political crisis in South Yemen and
continue dialogue on unification and military arms reductions).
The two leaders finally signed a draft Unification Constitution in Aden on
November 30, 1989, and, after completing unification preparations within a year, signed a
memorandum of understanding declaring reunification a year to the day later on November
30, 1990. The main contents are as follows:
i)

Summary to the draft of the Unification Constitution

ii)

Approval of the National Assembly of the two countries within six months of
drafting the Unification Constitution

iii)

學
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iv)

政 治 大
upon and a specific schedule for unification will be decided.
立
North and South Yemen announced the draft of the Unification Constitution on
Within a period of six months after ratification, a referendum will be agreed

December 1, 1989 under the Aden Agreement. The Constitution was adopted
by referendum on May 16, 1990.5
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On April 19, 1990, visiting Secretary Ali Salem al Beidh continued his talks with
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President Saleh, and finally reached an agreement on unification on April 22, signing the
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"Agreement on Proclamation of the Republic of Yemen and Transitional Organization".
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4.2.3.4. Republic of Yemen
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One week after the adoption h
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the agreementiin U
n g c h Sana’a on May 1, 1990, President

Saleh and Secretary Ali Salem al Beidh met again in Aden, and agreed to declare Yemen’s
unification by May 22 of the same year. On the day of the agreement, the Shura Parliament

of North Yemen and the Supreme Court of South Yemen held a joint council on May 21
and entered the unification process into force by approving the “Agreement on Declaration
and Transitional Organization of the Republic of Yemen” and the Unification Constitution.
5

As a result of the referendum on the Constitution of Republic of Yemen on May 15 and May 16, 1990, out
of 1,890,646 eligible voters, 1,364,788 people cast votes (turnout rate, 72.2%) and 1,341,247 people were
in favor (approve rate, 98.3%), and, thus, it was confirmed. This Constitution was based on the
Constitution of the Republic of Korea, The 129th, 131st, 132nd, 133rd, and 136th articles of the 136th
draft of the Specialized Basic Act, which were signed at the 30th meeting of the Aden summit, were
deleted and consisted of 131 specialists (Ministry of National Security Planning, No. 247- 81; ,pp. 13454)
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On the 22nd of May, the president of the former Yemen Arab Republic (North Yemen) Ali
Abdullah Saleh was elected to the first president of the newly unified country, the Republic
of Yemen and declared unification upon taking office and appointing a new prime minister.
The unification declaration scheduled for May 30, 1990 was declared ahead of schedule on
May 22 in order to pre-empt the anti-unification movement.

Thus, the unification

declaration, which had been set for Nov. 30, 1990, at the Aden Summit of November 30,
1989, was declared 6 months in advance. As a result, the unified country “Republic of
Yemen” came into existence with a population of 10 million (North: 7.6 million, South:
2.4 million) and a land area of 520,000 ㎢ (North: 194,000 ㎢, South: 320,300 ㎢).

政 治 大
months with the recognition that they needed an intermediate stage of reunification in order
立
to achieve unification in the face of the disbelief and hostility that had been generated by
The leaders of North and South Yemen had agreed upon a transition period of 30

‧ 國
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the many divisive situations and armed conflicts over the years. There was also a sizable
difference in the overall national strength between North and South Yemen before the

‧

unification. Nonetheless, the unification was promoted basis a one-on-one equal footing
for the balance of power.
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4.3. Unification Constitution of Vietnam
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Through the study of the experience of unification and integration provided by the
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case of Vietnam reunification, it is necessary for us to recognize the problems of unification

engchi

based on communist ideology and the problems brought about by radical and forced
unification. This is a special issue for which to pay particular attention.
In this section, we study the unification and reconciliation policies to integrate both
countries’ economically, socially, and culturally, and, the problems that arose in the
integration process of South and North Vietnamese society will be examined.
4.3.1. Destruction of Vietnam
The Vietnamese struggle for independence against French colonial rule was
initiated by intellectuals who had received a western education in the 1920s. In 1927, the
political party "Vietnam Quoc Dan Dang" (VNQDD) was formed by nationalist-minded
67
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intellectuals. In 1930, under the leadership of Ho Chi Minh, the "Indochinese Communist
Party" was organized to launch the anti-imperialist struggle using Marxist ideology.
However, in the 1930s, the Vietnamese independence movement gained little ground
among the populace owing to the strength of the French colonial government at the time.
The Vietnamese independence movement against the French colonial rule entered
a new phase with the break-out World War II. As France was struggling in Europe and
losing influence in Indochina, Ho Chi Minh's "Indochina Communist Party" absorbed other
mass organizations and formed the "Viet Minh" party in September of 1941. Momentum
gained for it as a leading force in the anti-France, anti-imperialist and anti-fascist

政 治 大

movements. Later, Viet Minh formed a "Central Committee for the Liberation of Vietnam"
in August 1944 that expanded its political clout by successively converting it to "Viet Minh

立

Provisional Government" and "Vietnam New Government".
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In March 1945, Japan expelled French forces from Vietnam and set up a puppet
government under the Bao Dai Emperor of the Nguyen Dynasty. Thus, Viet Minh changed

‧

its liberation target from France to Japan, and subsequently formed an alliance with France
against the Japanese military occupying force. Following the changes brought on by World
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War II and the defeat of Japan, the Viet Minh took advantage of the interval between
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Japan's surrender and the advance of allied force (China: early September 1945, Britain:
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September 12, 1945) to launch a series of independence moves called the "revolution of
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the month". Viet Minh occupied Hanoi and Saigon on August 19, 1945, deposed the Bao
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Dai Emperor on August 30, and declared the "Democratic Republic of Vietnam" on
September 2, which, however, ended in failure. Ho Chi Minh allowed the French to reenter Vietnam in January 1946 in an effort to force the Chinese army’s withdrawal from
North Vietnam.6 However, the British and Chinese armies instead converged on the 16th
parallel, foiling this move for independence.
4.3.2. US Intervention and Establishment of South Vietnamese Government

6

According to the decision of the Potsdam talks, the disarmament of the Japanese armed forces on the 16th
parallel was to be administered by the British army to the south and by the Chinese army to the north.
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Concerned about the expansion of communist forces in Asia, the United States
sought to establish a powerful anti-communist government in place of the fragile Bao Dai
government in South Vietnam. The United States supported Ngo Dinh Diem, renown as an
anti-Communist nationalist, to lead the new "Republic of Vietnam" established on October
26, 1955. However, the Diem government subjected the people of South Vietnam to a
dictatorship of violence and lost the support of its residents.7 Following the collapse of the
Diem regime on November 1, 1963 by a military coup, the new leaders of South Vietnam
could not manage to stabilize the country in the face of determined resistance by antigovernment forces.

政 治 大

In the end, incompetent authorities heading an undemocratic government in South
Vietnam proved incapable of winning popular support, in spite of strong and persistent US

立

aid, and ultimately failed to effectively cope with the ongoing civil war.
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In the northern sector of Vietnam the “People's Republic of Vietnam” during the
Second Congress of 1951 officially changed the name of its ruling party from, the

‧

"Communist Party of Indochinese" to the “Indochinese Communist Party” with the party
organization to be led by Ho Chi Minh. After the Geneva Conference’s 1954 truce known
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as the Geneva Accords, the Ho Chi Minh government set two national goals, a “Socialist
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construction in North Vietnam” and the "Liberation of South Vietnam”.
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Unlike its counterpart government inhthe
e South,
n g cithwasi able

The North Vietnamese government, adopted socialism as its governing ideology.

political system with the people from the outset, owing in part to the fact that it had been
the driving force in bringing about victory in the wars to oust foreign invaders.

In particular, in the process of applying its socialist ideology, 8 North Vietnam
showed itself to be superior to South Vietnam by its success in reforming the internal state
7

In January 1956, Presidential Declaration No. 6, titled, "Any person who could be a threat to national
security can be arrested without a trial" and be sentenced to state elimination. By the beginning of 1957,
7 to 8 thousand political prisoners had been prosecuted (National Institute for National Unification, Seoul,
Republic of Korea), p.240, National Institute for National Unification, "Vietnam Case Study" (Seoul:
National Institute for National Unification, 1993), p. 16.
8
The conditions of the socialist construction revealed by the Hanoi authorities are as follows: first, revolution
in producer relations; second, revolution of science and technology; and third, revolution in culture and
value consciousness. (Duiker, "Ideology and Nation-Buildings in the Democratic of Vietnam," p. 417.
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apparatus, the economy, and, through the successful implementation of economic reforms
and programs to integrate the people's values. This advantage allowed North Vietnam to
eventually absorb South Vietnam.
4.3.2.1. Geneva Conference
The 1954 Geneva Conference was a summit held to negotiate an end to the Korean
War after the signing of an armistice. However, the Indochina problem was more severe,
as evidenced by the defeat of the French army at the time. France's agreement in Geneva
to allow full independence throughout Vietnam had left a vacuum in the support of the
non-communist regime and the United States intervened to fill it. The United States took

政 治 大
at the time was a rather logical approach on the part of the US. In other words, the US
立
supported not only the value of long-standing political independence but also the value of

up the position of the French colonists, and not that of the Vietnamese authorities, which
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postwar anti-communism. A Geneva Conference final decision temporarily separated
Vietnam into two zones, a northern zone to be governed by the Viet Minh rebels, and s

‧

southern zone to be governed by the State of Vietnam, and then headed by former emperor
Bao Dai.
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4.3.2.2. US Military Intervention and War Expansion
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The US, which felt uneasy about the expansion of the National Liberation Front in
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South Vietnam, initiated covert operations to undermine the North Vietnam government.

engchi

This program, approved by Lyndon B. Johnson in January 1964, was the first of its kind in
the United States. The United States destroyers Maddox and Turner Joy, operating in the
seas off Vietnam around this time got caught up in the North Vietnamese reaction to this
program, sparking a crisis in early August 1964. This was the Bay of Tonkin Incident that
precipitated an escalation in US involvement when actions by North Vietnam naval forces
to fire on the US destroyers led to later overt deployments of US combat troops to assist
South Vietnam in earnest in its civil war.9 The North supported National Liberation Front,

9

On August 7, 1962, the Senate of the United States Congress unanimously passed the so-called "Gulf of
Tonkin Resolution" with the 88-to-2 vote, calling on the President "to repel all armed attacks on US troops,
and to take all necessary measures to prevent future invasions of South Vietnam" (Southeast Asian
Political Research Association, Vol. 55.)
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in response to the US decision, carried out a direct attack on US military forces in
November 1964.
The military aspect escalated with the launch of a US airstrike into North Vietnam
in February 1965; as a result of which the nature of the Vietnam civil war changed into an
international war involving the official participation of North Vietnam and the United
States. The United States' objective for participation in the war was political: it intended to
force a ceasefire through military pressure, which actually resulted in a strong resurgence
of North Vietnam reprisals against the South’s a regular army.
United States involvement in the war included deployment of multinational forces

政 治 大
the war was expanded into Cambodia and Laos. By 1967, these operations had generated
立
large-scale internal refugees, numbering nearly 2.1 million in South Vietnam, of which

consisting of combatants from Korea, the Philippines, Australia and New Zealand. By 1967,
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125,000 people had been evacuated and rendered homeless during Operation Masher alone,
which had been the largest search and destroy operation in the war up to the point.10 Despite

‧

the continual conductance of major operations, which the Viet Cong and NVA would
typically evade, the war was characterized by smaller-unit contacts or engagements. The
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NVA/Viet Cong would retain strategic initiative despite the deployment of overwhelming
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US force and fire-power.
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situation in the Vietnam War as a result
h e nof gthecTet
h iOffensive.
In 1968, the United States was forced to come to terms with the deteriorating

President Johnson expressed his intention not to run for a second term. On April 3, the US
President ordered cessation of all bombing, except in the northern part of the DMZ (north
of 20 ° N), where the active military buildup by North Vietnam posed a direct threat to
Allied positions. The president acknowledged that the burden of the decision to switch to
an end phase was his, a position that was immediately accepted by North Vietnam.
4.3.2.3.Paris Peace Talks

10

Elliott, Mai “The Terrible Violence of Pacification”. The New York Time. (2018-06-08)
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May 13, 1968 marked the beginning of the Paris Peace Talks with a bilateral
conference between the US chief delegate Averell Harriman and the chief representative
of North Vietnam, Xuan Thuy. At the 25th plenary session on October 9, 1968, the twoparty talks were turned into four-party talks made up of the US, North Vietnam, South
Vietnam, and the Provisional Revolutionary Government of South Vietnam, which
continued for the next five years.
In 1969, the United States decided on a policy of withdrawal from South Vietnam
as part of the Nixon Doctrine, and in 1969 the Provisional Revolutionary Government of
the Republic of South Vietnam was first formed underground in opposition to the South’s

政 治 大

Republic of Vietnam government, and eventually became the South Vietnam signatory to
the peace accord.11 The decision to include the Vietnam Provisional Government as a

立

partner in talks sent the implied message that two governments had been recognized as
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representing South Vietnam. This decision was based in part on economic realities within
South Vietnam and the very real foreseen possibility of a collapse of the South Vietnamese

‧

government in the wake of the intensifying social situation, but in particular based on the
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4.3.2.4.Paris Peace Treaty Signed
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the North Vietnamese People's Army in 1972.
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Agreement on Ending the War and Restoring
h e n gPeace
c hini Vietnam,
On January 27, 1973 in Paris a formal truce was concluded with the signing of the

a result, the US formally withdrew from Vietnam, and the conflict changed from being an
international war to a civil war. The major consequence of the Paris Peace Accords was

that the Vietnamese armies would return to a state of truce, the United States and its allies
would affect their withdrawal from Vietnam within 60 days12, and the political problems
and issues internal to Vietnam would be resolved by the two Vietnamese parties.

11

"Tran Bukim", who was a representative of the NLF as a party to the talks, returned to the headquarters
of the national liberation front and "Guentin Bin" came to the talks as a representative of the interim
government of the South Vietnamese Revolutionary government (Sangseo, pp. 336~381).
12
Paris Peace Treaty Article 5: The United States and other foreign forces, military advisers and military
personnel (including military personnel and personnel engaged in weapons, ammunition and crisis
planning) as well as military supplies as provided for in Article 3 (1), within 60 days from the date of
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4.3.3. Demolition of the Allies
After the January 27, 1973 signing of the Paris Peace Accord the International
Commission on Control and Supervision (ICCS: Canada, Indonesia, Hungary and Poland)
and the four-member Joint Military Commission (JMC: USA, North Vietnam, South
Vietnam, The South Vietnamese Provisional Revolutionary Government), were tasked to
oversee the cease-fire, the withdrawal of US and other foreign troops, and the dismantling
of foreign military bases. There was a sixty-day period for the total withdrawal of U.S.
Forces. Upon completion of the withdrawal its remit was suspended and taken over by a
two-member ‘Four-Party Joint Military Commission’ composed of two national liberation

政 治 大

fronts. Meanwhile, according to the agreement, prisoners of war from the US and foreign
troops were to be released and return completed from February to April. As a result, the
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state of war went into a temporarily lull, and the provisional revolutionary government of
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South Vietnam along with its North Vietnam ally took the opportunity to use the time in
order to decisively shore-up their military positions. The allied parties on the communist

‧

side had been pushing in the Paris Peace Agreement from the very beginning for a complete
withdrawal of US and foreign troops from South Vietnam, and once it was done, North
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Vietnam and the Provisional Revolutionary Army blatantly interfered with the
international ceasefire monitoring activities of the ICCS headquarters, paralyzing the
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functioning of the truce so as to facilitate sporadic attacks on the South Vietnamese Army.

al

n

iv
n
C
government’s state of confusion andh
confounded
elements by passing the
e n g canti-government
hi U

In the meantime, South Vietnam President Nguyễn Văn Thiệu exacerbated the
three-way constitutional amendment (January 19, 1974) with the aim of strengthening his
power and extending his regime. In September 1974, Catholics, Buddhists, and journalists
all protested against Thiệu; and, the North Vietnamese authorities encouraged by this
situation began planning for an all-out attack to take place in December 1974. In the end,
hostilities broke out again in December 1974 when the People's Army of Northern Vietnam
and the Interim Revolutionary Government of South Vietnam began to spread out across
South Vietnam, and Thiệua asked the United Nations to restrain the Hanoi offensive.
Finally, Thiệu resigned on April 21, and vice-president Trần Văn Hương took over as
signing this Agreement, will all withdraw from South Vietnam. All paramilitary organizations and the
remnants of the previous regime attached to the police shall also withdraw within the same period.
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acting commissioner. The House of Representatives opened a joint meeting and on April
27 elected Dương Văn Minh as president. The parliamentary instructions given to general
Minh were to carry out negotiations with the provisional revolutionary and North Vietnam
governments for the purpose of avoiding annihilation. However, the Communist Army
refused to accept any offers to negotiate and instead advanced on Saigon. During April 2830, most foreign diplomats and officials, including South Vietnamese, fled South Vietnam,
and the president had no option but to announce surrender. After the South Vietnam’s
formal announcement of surrender, Communist army tanks rolled through the city and the
flag of the Provisional Revolutionary Government (PRG) was raised on every official
building as the North proclaimed total victory and the complete dissolution of the South

政 治 大
of civil war but more significantly the unification of the country by the armed occupation
立

Vietnamese Republic of Vietnam government. The day marked not only the end of decades

of the Communist coalition.
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4.3.4. Unified System
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The Provisional Revolutionary Government was established and the so-called
Southern Vietnam People's Congress was convened within the Vietnamese Communists
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dominated region of South Vietnam for 6-8 days. The purpose of the establishment of a
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provisional revolutionary government was to prepare the way for the political struggle
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between the South Vietnamese government and the National Liberation Front and to take
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on a dominant position in the political struggle by upgrading the perceived status of
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Vietnamese Communists externally by elevating them to the position of being a
Vietnamese government. Officials of the Provisional Revolutionary Government dedicated
themselves to carrying out revolutionary tasks such as the retraining of army officers and
representatives, but their roles were gradually diminished and replaced by the government
of North Vietnam. This can be attributed to the inevitable relationship of dominance over
the Provisional Revolutionary Governmental by the North Vietnamese Labor Party, which
controlled: the relationship between the VC (Viet Cong = Viet Nam Cong San) and the
NLDC, such as the National Liberation Front, the National Democratic Peace League, the
Southern Vietnam Central Committee, etc., The communist army cooperated with the party
under the name of the VC (VC) to carry out the national liberation war and coexisted in
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South Vietnam, absorbing and integrating political parties under the Labor Party, and
establishing substantial control over South Vietnam. The relationship between North
Vietnam and the Provisional Revolutionary Government over the process of unification led
to the gradual weakening of the functions of the PRG under the dominance of the North
Vietnam government after the unification of the armed forces.
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V. Conclusions
When comparing the process of Germany's implementation of its long planned
Basic Law after reunification to the unification methods of Yemen and Vietnam, those
methods appear ill prepared and inadequate. The cases of the latter two can be presumed
to have been the outcome of a failure of justice, along with the defect of legal instability
after their unification. Therefore, that the need for in-depth studies and analysis of
unifications constitutions in preparation for the future reunification of the Korean Peninsula
is self-evident. In this light, both the significance and content of a unification constitution
for the Korean Peninsula are summarized as follows.

治
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大constitution is a recognized
Firstly, the establishment of a proper unification
立Koreas has clearly expressed the desire and need for
necessity. Each of the two
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reunification by proposing the “Unification Plan of the Korean Community” and the
“Unification Plan of the Koryo Federation.” However, the “Unification Plan for the
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Korean Community” explicitly provides for the establishment of a unification constitution;
whereas, the “Unification Plan of the Koryo Federation” does not expressly make provision
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In the case of (i) the “Unification of the Korean Community”, (a) the unified nation
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will be formed prior to the conclusion of a "National Community Charter,” and (b) the
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“National Community Constitution,” if a constitution has not been enacted, will specify
the need to establish a unification constitution for the formation of a unified nation. In the
event of (ii) establishing a unified state in the form of a federal state per the “Unification
Plan of Koryo Federation,” not only is the enactment of a unification constitution required,
but (iii) essential in case there is a possible collapse of the North Korean regime. Finally,
in the case of (iv) unification by military action, if there is a failure by either of the two
Koreas to completely vanquish its counterpart but occupy most of the territory, it will
necessitate the need to enact a unified constitution for the formation of a unified nation.
Secondly, modern-day precedence for the reunification of divided countries has
been established by the aforementioned three examples, whereby the type of reunification
76
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of East and West Germany and of North and South Vietnam has been the “absorption
unification” type and that of North and South Yemen the “peaceful agreement type”. The
unification of state constitutions is divided into “the integration of the absorption type
constitution” which is the case in unilateral absorption type unifications, and “the
integration of constitutions in the peaceful type unification” which is the case of the
peaceful type unifications. The true integration of constitutions occurs in a consensual
“peaceful unification type.” Unification negotiations for East and West Germany (i)
concluded with the “East-West German Unification Treaty” signed by representatives of
East Germany and West Germany on August 31, 1990 and ratified by the parliaments of
each country. In accordance with the provisions of the Treaty, on October 3, 1990, East

政 治 大
Commonwealth of West Germany. In the case of unification of East and West Germany,
立

Germany was reunified with West Germany in the form of incorporation into the

under the provisions of their unification treaty (agreement), the East German state was
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absorbed into West Germany and incorporated under Article 23 of the Basic Law of West
Germany. The reunification of Vietnam (ii) came about as the result of the transitional
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period that commenced after the North Vietnamese (Democratic Republic of Vietnam) and
the National Liberation Front formed the Provisional Revolutionary Government of South
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Vietnam to occupy South Vietnam (the Republic of Vietnam) on April 30, 1974. In the
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“National Unification Political Negotiation Conference” composed of representatives of
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South and North Vietnam, there was agreement on the formation of a National Assembly
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by general election. Based on the agreement reached in April of 1976 by the duly elected
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National Assembly of Unification, the “Seven Resolutions on Unification” were adopted
the establishment of the unified “Socialist Republic of Vietnam” on July 2, 1976 was
proclaimed (“the national flag” and “the state” are the same as those of the former
Democratic Republic of Vietnam). The unification constitution of North and South Yemen
(iii) was drafted by the “Joint Committee on Inter-Korean Yemen Constitution” and the
draft “Unification Yemen Constitution” was adopted at the Aden Summit on November 30,
1989. On April 22, 1990, the leaders of North and South Yemen met in Sana’a to sign the
“Unification Treaty of North and South Yemen” and on May 21st of the same year, they
ratified the Unification Treaty and Unification Constitution declaring unification in a joint
meeting of both countries. In accordance with this unified constitution, the existing
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bilateral constitutions were abrogated and unification was achieved by means of
“unification of peaceful agreement.”
Thirdly, the legitimacy of the nation references the legality of the state, and the
interim government of the Republic of Korea has carries on the legacy of legitimacy that
began with the 1392 inception of the Joseon Dynasty and then the later incarnation as the
Korean Empire with its 1897 renaming. The Korean people, suffering under the illegitimate
colonial rule of Japan by illegal annexation in 1910, made a declaration of independence
on March 1, 1919 and established the provisional government of the Republic of Korea in
Shanghai. The Provisional Government of the Republic of Korea passed on its legitimacy

政 治 大

in relation to the Government of the Republic of Korea, and the legal basis for the ROK
lies with respect to the imperial terms under Article 5 of the Provisional Government
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Constitution of the Republic of Korea, the law of Joseon (i) is the administrative law that
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prescribes administrative procedures as well as delineates the Constitution of the Republic
of Korea on the basis the of Joseon Dynasty and state rule. Both the Joseon and Korean
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empires governed according to the norms stated in this comprehensive code of law, which
included basic criminal and civil codes of law, until the Korean state was suspended under
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In 1919, when the constitutional monarchy was maintained in Korea under
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domestic law, the legal legitimacy of the Korean empire was retained at the same time, and,

engchi

by the means of the link to the foreign-based Provisional Government of the Republic of
Korea in Shanghai, established into the modem era’s domestic-based government. The
period of Japan’s armed struggle abroad was a national and international armed struggle
that denied Japan’s illegal hegemonic dominance of Korea. At its end the Korean Empire
became a country of limited diplomatic rights, but nevertheless the link in the chain of
identity between the preceding Joseon Dynasty and the succeeding Provisional
Government of Korea; and, only the form of government had changed. Japan's rule (ii)
over the empire of Korea was done in the absence of the contracting party to the treaty,
which made the treaty invalid under international law; not only by today's standards of
international law but also by the contemporaneous standards during the period of Korean
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colonization. In other words, the treaty was illegally concluded by the ‘Japan-Korea
Annexation Treaty’, which makes it invalid in accordance to international law. If the
comprehensive treaty (iii) was done in the absence of the state institution, being concluded
in two parts in 1905 and 1907, then in each case both the foreign-based and domestic-based
governments of Korea were deprived of their rights as the legitimate representatives of the
Korean people and this treaty is, therefore, deemed invalid as being a treaty signed by
Prime Minister Lee, Wan-Yong of the Korean Empire and Resident General Count
Terauchi Masatake of the Empire of Japan. It was determined by both the Cairo Declaration
and the Potsdam Declaration (iv) that these treaties of aggression unilaterally concluded by
Japan were invalid under international law, and the conclusions of these declarations have

政 治 大

been confirmed by Article 2 of the 1965 Treaty on Basic Relations between Korea and
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Japan.
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Fourthly, as the Second World War concluded with the defeat of Japan, the Korean
peninsula was divided under General Order No.1 issued to the Japanese government by the
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Supreme Commander of the Allied Forces, General Douglas MacArthur of the US Army.
The resolution of the Cairo Declaration, which expressed Korea's independence on an “in
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due course basis” after the war, was not adhered to when the issue of Korea was brought
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up at the “Interim Meeting of Foreign Ministers at Moscow” (US, Great Britain and Soviet
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Union) and a “four-nation trusteeship” was suggested for Korea during its transitional
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a favorablei position
g c h U on the peninsula came to a

period into an expected democratic unification government. However, the confrontation

stalemate. In this predicament, the United States revised its policy so as to secure half of
the Korean peninsula, transferring resolution of the issue to the United Nations and
promoting the sole election in the South of a government, the Republic of Korea that would
formulate a constitution. The sole government of the Republic of Korea was established
in accordance with the provisions of the new Constitution, and Chairman Rhee Seungman
was elected to the office of President by the National Assembly. At this juncture the
government of the Republic of Korea legally succeeded the Provisional Government of the
Republic of Korea as the legitimate ruling body. The logic for this inherited legitimacy is
stated in the Constitution of the Republic of Korea. On the other hand, the Democratic
People's Republic of Korea in North Korea also unanimously adopted their own state
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constitution, the “Constitution of the People's Republic of Korea,” on September 8, 1948
at the first meeting of the Supreme People's Assembly and established its own government.
The two constitutions and the establishment of sovereign governments for each Korea were
the direct result of a failure to unify the nation; however, both constitutions along with their
legal systems declared themselves to be the leaders of all Korea and to have effect
throughout the peninsula, denying any deficit of legitimacy for being the single ruler of the
whole Korea. This situation demonstrated the dilemma of internal vulnerability for the
constitution and its constitutional powers.
Fifthly, the Constitution of the Republic of Korea has been amended nine times

政 治 大

since it (i) was first promulgated on July 17th, 1948. The Constitution of the First Republic
was first revised on June 15, 1960 to become the Constitution of the Second Republic, and

立

in November 1960 it was amended a second time to punish anti-democratic factions. In
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1962, a fifth revision amended The Constitution of the Third Republic following a military
coup d’état. The sixth amendment was done for the purpose of long-term rule by allowing

‧

the so-called three-term President Election in 1969. On December 27, 1972 the seventh
amendment was the revision to the Constitution of the ‘Yushin-Constitution’. On Oct. 27th,
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1980, the eighth constitutional amendment was the result of a series of staged coup trials
due to the political transformation brought about in the 5th Republic of Korea by the 26th
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anniversary of the Constitution. The ninth amendment occurred on October 29, 1987 to
the Constitution of the 6th Republic of Korea.
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The North Korean Constitution (ii) was partially or totally revised eight times after
the “Democratic People’s Republic of Korea Constitution” was enacted at the first meeting
of the Supreme People's Assembly on September 8, 1948. The first amendment occurred
on April 23, 1954 and the second amendment at the First 8th Session of the Supreme
People's Assembly on October 30, 1954. The third amendment was done in the 9th Session
of the Supreme People's Assembly on March 11, 1955. The 12th session of the Supreme
People's Assembly on November 7, 1956 occasioned the fourth amendment and in the 13th
session of the Supreme People's Assembly on October 18, 1962 the fifth amendment took
place. The sixth amendment was the enactment of a new "Socialist Constitution" on
December 27, 1972. On April 9, 1992 the seventh amendment completely revised the
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constitution to "Our Style Socialism Constitution". Then, on September 5, 1998 the eighth
amendment comprehensively revised it to – the Kim Il Sung Constitution. Each one of
these amended constitutions retained provisions on unification, but there was no addition
of concrete and practical contents for unification. In the process of establishing the first
bifurcated government, the "unification of absorption by armed forces” was tacitly
stipulated for the 1970s.
The Korean constitutions differ from the West German Basic Law (constitution)
which clearly stated its limitation as a constitution of one side of a divided state, and, in
fact, its final Article, number 146, stipulates: "this Basic Law shall become invalid on the

政 治 大

day when a constitution adopted in a free decision by the German people comes into force."
(Article 146)

立

There have been many cases where unification policy proposed by previous Korean
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regimes calling for peaceful reunification ended up being little more than talk. Unification
policies and measures must be continuous and gradual in order to be effectual, and not

‧

subject to having their policy and measures revised each time the ruling party is changes.
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Sixthly, the penultimate ideological goal to be achieved through the enactment of
the unification constitution of North and South Korea is the maximization of human dignity

io
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and the right to pursue happiness. In order to guarantee the dignity of the Korean people,
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U to realize the universal value
today's globalization age as well as itshsecurity
e n gneeds.
c h iIn order

these guarantees must be ensured at both a national and global level, in accordance with

of human rights, the Court, which manifests the foundational views on the Constitution,
must first be established on the basis of universality. It takes into consideration aspects of
the social history of natural and human rights and the relationship of this history to extant
power relations. Conceptions of human rights have both challenged and sustained
particular forms of power, thus playing a highly ambivalent role. The fundamental paradox
in democratically harmonizing human rights and power is the necessity to realize actual
national sovereignty in order to do so. The essential purpose of democracy is so that human
dignity as human rights principle can be reinstituted and national sovereignty as a power
principle can be realized.
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With respect to the path of Korean reunification, there is first, the form of
unification of the two Koreas as “absorption-type unification”, second, the unification of
the two Koreas as called “peaceful-agreement type”, and third, the type of the unified
country as the unification by “federalism”.
If North Korea follows the absorption-type unification method (i) and allows its
own dissolution through absorption into the Republic of Korea, the Constitution of the free
democracy of the Republic of Korea will remain in effect and extend to cover the North
Korean territory, but clauses that cause problems or are inconsistent will require
amendment or nullification. Therefore, if absorption-type reunification is achieved,

政 治 大

whereby North Korea is the absorbed entity, then the issue of integrating the Constitution
of the Republic of Korea with the Constitution of North Korea is moot, and only the

立

"amendment" of the Constitution of the Republic of Korea need be considered. If the
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Republic of Korea and North Korea form a unified nation through peaceful-agreement
unification (ii), the constitution of the Republic of Korea will require abrogation along with

‧

that of the Democratic People’s Republic of Korea, and thus the states of both the North
and the South will effectively cease to exist. In the case of peaceful agreement type
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unification, a new unification constitution must be drafted and enacted, thus bringing about
the integration of the existing constitutions through an act of replacement by the new
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unification constitution. If the federal system of the unified Korea is a “federation,” (iii)
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is a “confederation” (confederation of
e n gthen
c hthei issue

the constitutional issue is raised because there will be a single unified constitution, but if it

is a moot point since each state will retain independent sovereignty under their own

constitution. The union of a federal state is, in principle, governed by the “constitution” of
the federal state, whereas the union of a confederation of states is, in principle, a “treaty”
among the members of the unified confederation of states. Therefore, the basis for the
creation of a federal state is "national law," but the basis for establishing a national coalition
(confederation of states) is “international law”.
The question of jurisprudence raised in the course of determining the content of the
unification constitution (or treaty) for the two Koreas is premised on whether the state(s)
relationship falls under the authority of a unification treaty or a unification constitution.
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This ultimately leads to the question of whether to resort to international law or national
law. Therefore, the authority under a unified treaty may prescribe the norms for unification
on its own, or it may delegate the authority through the enactment of a unification
constitution, which is a lower standard. In view of the practical need to facilitate the
conclusion of the unification treaty between the two Koreas, it is considered more efficient
and reasonable to establish that the power of delegation in the unified treaty be specified
only on the basis of important principle matters.
The following two proposals will be made to realize the reunification of the divided
nation based on the contents of this paper.

政 治 大
Plan of the Korean Community” and the “Unification Plan of the Koryo Confederation” in
立
seeking out a realistic unification plan. Today, the Republic of Korea and North Korea are
First, we need to maximize the commonalities that exist between the “Unification
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well aware of the similarities and differences in their unification policies. In other words,
the Republic of Korea’s “Unification Plan for the Korean Community” and North Korea’s

‧

“Unification Plan of the Koryo Confederation” have a considerable number of points in
common. The Republic of Korea and North Korea should maximize the common points of

y
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their two unification plans and minimize the differences to find a common denominator. In
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this vein, the Republic of Korea and North Korea should work together to find consensus

n

and neutralize the differences between the two plans for unification through development
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of a third compromise plan, rather than giving up their independent claims. The first

engchi

normalization to be accomplished in this endeavor is the ideological value of nationalism
and the second normalization is a consensus on the real value of peaceful settlement. The
Republic of Korea and North Korea should collect all wisdom through all means possible
in an effort to eliminate differences between their two unification schemes.
Second, a draft constitution of unification of the two Koreas should be prepared. In
the preparation of this draft, decision-makers should synthesize the expert opinions from
various groups and experts as well gather the opinions of the general public. From a
national point of view, the two Koreas should carefully examine the unification constitution
concept.
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If North Korea follows the “absorption-type unification” approach and is absorbed
by the Republic of Korea, then the socialist constitution of North Korea will cease to exist
but the constitution of the liberal democracy of the Republic of Korea will continue to have
effect, though amendment or deletion of certain provisions will be required. The unified
“form of state” (i), i.e., the form of the unified country of North and South Korea, may be
either a federal state or a single state. The form should be specified by the unification
constitution of South and North Korea. It is desirable that a unified country be oriented as
a “permanently neutral state” (ii), a country that does not participate in warfare between
any other countries and whose independence and territorial integrity is guaranteed in the
views of other countries. This is because the powers around the Korean peninsula expect

政 治 大
constitution of the ROK (iii) shall be amended for its new specification and the provisions
立
the two Koreas to form a unified Korea, which is a geographical position. The current

about unification shall be deleted. Following absorption type unification, the unification
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constitution is specified as the current Korean Constitution. In addition, it shall be
emphasized that the unified Korean state is an orthodox state inheriting its legal capacity

‧

and legitimacy from the former Shanghai Provisional Government established as a result
of the 3.1 Independence Movement. (March 1, 1919). Should the two Koreas be united,
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then the provisions of the unification constitution that had been aimed at the achievement
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of peaceful reunification will have to be deleted or modified. The “territorial clause” (iv)

n

should be deleted. It is reasonable that the territorial problem of the unification constitution
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should not be stipulated and that the territory of the unified state will not be limited to the

engchi

Korean peninsula; or rather provisions on the territory should not be contained in the
unification constitution. It is proper that national flag (v) be defined as that of the “Republic
of Korea” and the capital be defined as “Seoul”, and the national flag and country be
referred to as the “TaeGeuKgi”. However, in the case of “absorption-type unification”,
these provisions are not essential, but for the peaceful agreement type unification they are.
If the two Koreas are unified based on the “effect of laws and regulations” (vi), then the
provisions on the effect of the laws and regulations that were applied to the territory of the
Republic of Korea and North Korea should be put into the unification constitution. If the
two Koreas achieve absorption type unification by absorbing North Korea in the same
manner as the unification method of East and West Germany, then the unification
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constitution shall not deny North Korea’s basic law, just as the East-West German
Unification Treaty did not deny East Germany’s basic law. With respect to “the effect of
the transfer of public facilities and the effect of administrative disposition” (vii), first of all,
the “public facilities” of North Korea should be transferred to the unified country, and the
effect of “administrative disposition” in North Korea before the unification will continue
to be effective in North Korea after the unification. If there is a violation, it should be
permitted to be discarded. Provisions concerning “the validity of the trial and the lottery”
(viii) should be established. In principle, the “decisions of trials” carried out by North
Korean judicial authorities prior to reunification, which would lose their authority in the
new unified country of North and South Korea, should be maintained in the unified country.

政 治 大
of property rights” (ix) is a very important matter, so follow-up laws require careful
立
The request for review should be prescribed by the unification constitution. “Restoration

regulations in order not to impede this process. Whether the unification of the two Koreas
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is to be absorbed unity or peaceful agreement unification, the restoration of deeds and titles
for properties in North Korea that once belonged to the people who migrated to South

‧

Korea or vice versa needs to be addressed in the Constitution of the Unification of the
Republic of Korea.
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If a unified nation is formed by the “peaceful agreement type unification” in which
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both the Republic of Korea and North Korea are dissolved and a new unified Korea is
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U selective and relative rather
h eunification”
content of the “peaceful agreement type
n g c h isi merely

established, a new unification constitution must be established. It should be noted that the

than comprehensive and absolute, and it does not require a free democratic marketeconomy be considered as preferable to a socialist planned economy. In the “Formation of
the State” (i), if the Republic of Korea and North Korea form a unified nation by “peaceful
agreement”, citizenship for the people in each of the “Republic of Korea” and the
“Democratic People's Republic of Korea” will be annulled. In the end, the unification
constitution should lay down the provision that the Republic of Korea and North Korea
form a new unified nation by “peaceful agreement”. With respect to a new unification
constitution (ii), it should have provisions on the procedure for enacting the Constitution
of the newly unified state as well as the date for its effect. These stipulations will assert the
legitimacy of the unified state, establish the basic legal system of the unified state, and
85
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make it clear when the unified state is to be established. As for the provisions concerning
“professionalism” (iii), in addition to the content of the absorption-type unification
constitution, it is foremost done for the purpose of respecting human dignity and valuing
as the highest ideal the unity of the Korean nation. Moreover, it emphasizes national
sovereignty, respect for fundamental rights, national culture, social cohesion, justice, the
welfare of the state, and a social market economy. Especially in terms of benefit to the
economy, the rights of private property should be guaranteed, but social responsibility
within the system of private property should be emphasized. As relates to the “Fundamental
Rights Regulations” (iv), they should guarantee fundamental rights to the maximum extent
based on the ideology of respect for human dignity and respect for the value of a unified

政 治 大
Constitution of the Republic of Korea, the complete catalog of human rights should be
立
nation. In terms of the fundamental rights regulations, based on the provisions of the

listed and defined in consideration of the UN declaration of Human Rights and established
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international treaties on human rights. The inclusion of fundamental rights in the unified
constitutional law seems a rational means for incorporating socio-economic rights that

‧

emphasize the realization of equality into the constitution of North Korea, such as the
fundamental right of freedom that can be based on the provisions of the Constitution of the
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ROK. As for the “governing body” (v), both the South and North Korean Constitutions
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adopt centralism, which makes it difficult for local autonomy. A good solution would be
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to adopt the German federal model in order to more effectively guarantee the exercise of
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local autonomy. In the form of government, the adoption of a parliamentary system is
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desirable. In the case of a parliamentary system, either a majority government (where a
single party gets the majority of seats) or minority government (when no single party has
a clear majority and a coalition must be put together) is formed so that cooperation in the
system of parliamentary government is generally good. The presidential system is a
democratic and republican system of government where a head of government leads an
executive branch that is separate from the legislative branch. The legislative body should
be a bicameral legislature consisting of two chambers: the Senate representing the
provinces and the House of Representatives representing the people of a single
constituency. The provisions of the “Court and the Constitutional Court” (vi) should be
defined in the main by the Constitution of the Republic of Korea. Also, in the unification
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constitution, the Constitutional Court should be established to guarantee the civil rights of
the people.
It is clear that the national task and ultimate goal facing the Korean nation today is
unification, and not the legalization of a bifurcated state. Therefore, Korean authorities
should confer with all countries seeking to ensure peace on the Korean peninsula, and take
into consideration both external and domestic circumstances concerning all matters to do
with the “peace” and “unification” of the Korean peninsula. The people of Korea cannot
allow unlimited outside influence for peace, and cannot sacrifice the ideal of unification,
nor can they allow peace to be achieved by unification. Wisdom and a base of people

政 治 大

committed to harmonious peace and unification are desperately needed at this juncture
more than ever.
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