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% Article IIT National Treatment on Internal Taxation and Regulation: “2. The products of the territory

of any contracting party imported into the territory of any other contracting party shall not be subject,
directly or indirectly, to internal taxes or other internal charges of any kind in excess of those applied,
directly or indirectly, to like domestic products. Moreover, no contracting party shall otherwise
apply internal taxes or other internal charges to imported or domestic products in a manner contrary to
the principles set forth in paragraph 1.”
%0 Ad Article I11: “Any internal tax or other internal charge, or any law, regulation or requirement of the
kind referred to in paragraph 1 which applies to an imported product and to the like domestic product
and is collected or enforced in the case of the imported product at the time or point of importation, is
nevertheless to be regarded as an internal tax or other internal charge, or a law, regulation or
requirement of the kind referred to in paragraph 1, and is accordingly subject to the provisions of
Article I11.”
Ad Article 11l Paragraph 2: “A tax conforming to the requirements of the first sentence of paragraph 2
would be considered to be inconsistent with the provisions of the second sentence only in cases where
competition was involved between, on the one hand, the taxed product and, on the other hand, a
directly competitive or substitutable product which was not similarly taxed.”
Article II Schedules of Concessions: “2. Nothing in this Article shall prevent any contracting party
from imposing at any time on the importation of any product: (a) a charge equivalent to an internal tax
imposed consistently with the provisions of paragraph 2 of Article III* in respect of the like domestic
product or in respect of an article from which the imported product has been manufactured or
produced in whole or in part;...”
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65 F4[ : Biermann, F. & Brohm, R., 2005a, “Border Adjustments on Energy Tax: A Possible Tool for
European Policymakers in Implementing the Kyoto Protocol?”, 74:2 Vierteljahrshefte zur
Wirtschaftsforschung 249-258, at 252; Biermann, F. & Brohm, R., 2005b, “Implementing the Kyoto
Protocol without the USA: the Strategic Role of Energy Tax Adjustments at the border”, 4 Climate
Policy 289-302, at 294; Demaret, P. & Stewardson, R., 1994, supra note 10, at 26; and, WTO
Committee on Trade and Environment, 2 May 1997, supra note 2, para 70.
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1998, The Role of Border Tax Adjustment in Environmental Taxation: theory and US experience,
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™ GATT, Report of the GATT Working Party on Border Tax Adjustments, 20 November 1970, L/3464,
BISD, 34™ Suppl., 136-66, Annex: The GATT Rules on Border Tax Adjustment, para. 40. = ’j“‘PHAvJ
CEARR S Fgu’i H¥ {F : Second Session of the Preparatory Committee of the United Nations
Conference on Trade and Employment - Verbatim Report, 1947/09/23, E/PC/T/TAC/PV/26, p.21.

7 United States—Taxes on Petroleum and Certain Imported Substances, Report of the Panel adopted on
17 June 1987, L/6175 — 34S/136, para 2.4
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76 1d, para 5.2.7-5.2.10.

7Nt Goh, G., 2004, supra note 52, at 413-422; Ismer, R. & Neuhoff, K., 2007, “Border Tax
Adjustment: A Feasible Way to Support Stringent Emission Trading”, 24 European Journal of Law &
Economics 137-164, at 149-152; Quick, R. & Lau, C., 2003, “Environmentally Motivated Tax
Distinctions and WTO Law: The European Commissions’ Green Paper on Integrated Product Policy
in Light of the ‘Like Product-’ and ‘PPM-" Debates”, 6:2 Journal of International Economic Law 419-
458, at 438-448; and, Zarrilli, S., 2003, “Domestic Taxation of Energy Products and Multilateral
Trade Rules: Is This a Case of Unlawful Discrimination?”, 37:2 Journal of World Trade 359-394, at
383-388.

Y . Biermann, F. & Brohm, R., 2005a, supra note 65; Biermann, F. & Brohm, R., 2005b, supra
note 65; Demaret, P. & Stewardson, R., 1994, supra note 10. ( 2 ¥* Eiﬁ“i"ﬁ%ﬁ * RS o T
PRI ] RT3 I S g B ) H
%£ o atp.59) ; Petersmann, E., 2000, “Internanonal Trade Law and International Environmental Law:
Environmental Taxes and Border Tax Adjustment in WTO Law and EC Law”, in: Revesz, R.L. &
Sands, P., & Stewart, R. (eds), Environmental Law, the Economy, and Sustainable Development: The
US, the EU, and the International Community, Cambridge University Press; Pitschas, C., winter 1995,
supra note 44.
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SR GATT1994 (0 IR o R FTBBYRS WTO RS i (i
http://cwto.trade.gov.tw/kmi.asp?xdurl=kmif.asp&cat=CAT293, last visited: 2009/02/08 )

1 Article VI Anti-dumping and Countervailing Duties: “4. No product of the territory of any contracting
party imported into the territory of any other contracting party shall be subject to anti-dumping or
countervailing duty by reason of the exemption of such product from duties or taxes borne by the like
product when destined for consumption in the country of origin or exportation, or by reason of the
refund of such duties or taxes.”

82 Ad Article XVI: “The exemption of an exported product from duties or taxes borne by the like product
when destined for domestic consumption, or the remission of such duties or taxes in amounts not in
excess of those which have accrued, shall not be deemed to be a subsidy.”
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60) & 78 i ik At 12 = 4T3 A AR 4 A TR AR fRfEL 85+ 86

% “In accordance with the provisions of Article XVI of GATT 1994 (Note to Article XVI) and the
provisions of Annexes I through III of this Agreement, the exemption of an exported product from
duties or taxes borne by the like product when destined for domestic consumption, or the remission of
such duties or taxes in amounts not in excess of those which have accrued, shall not be deemed to be a
subsidy.”
“The exemption or remission, in respect of the production and distribution of exported products, of
indirect taxes in excess of those levied in respect of the production and distribution of like products
when sold for domestic consumption.” (footnote omitted)
“The exemption, remission or deferral of prior-stage cumulative indirect taxes on goods or services
used in the production of exported products in excess of the exemption, remission or deferral of like
prior-stage cumulative indirect taxes on goods or services used in the production of like products
when sold for domestic consumption; provided, however, that prior-stage cumulative indirect taxes
may be exempted, remitted or deferred on exported products even when not exempted, remitted or
deferred on like products when sold for domestic consumption, if the prior-stage cumulative indirect
taxes are levied on inputs that are consumed in the production of the exported product (making normal
allowance for waste). This item shall be interpreted in accordance with the guidelines on consumption
of inputs in the production process contained in Annex II.” (footnote omitted)
% o A AT '”jfgﬁ{ﬁFﬂ‘ﬁ‘*?jEﬁiﬂﬂL“[' U SEIRTRIETHIRE > PR R A
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%7 For the purpose of this Agreement:

The term “direct taxes” shall mean taxes on wages, profits, interests, rents, royalties, and all other
forms of income, and taxes on the ownership of real property;

The term “import charges” shall mean tariffs, duties, and other fiscal charges not elsewhere
enumerated in this note that are levied on imports;

The term “indirect taxes” shall mean sales, excise, turnover, value added, franchise, stamp, transfer,
inventory and equipment taxes, border taxes and all taxes other than direct taxes and import charges;
“Prior-stage” indirect taxes are those levied on goods or services used directly or indirectly in making
the product;

“Cumulative” indirect taxes are multi-staged taxes levied where there is no mechanism for subsequent
crediting of the tax if the goods or services subject to tax at one stage of production are used in a
succeeding stage of production;

“Remission” of taxes includes the refund or rebate of taxes;

“Remission or drawback” includes the full or partial exemption or deferral of import charges.
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¥ Floyd, R.H., Oct/Nov 1973, supra note 23, at 493.

¥ GATT, Report of the GATT Working Party on Border Tax Adjustments, 20 November 1970, L/3464,

BISD, 34" Suppl., 136-66, Annex: The GATT Rules on Border Tax Adjustment, para. 22.

WTO Committee on Trade and Environment, 2 May 1997, supra note 2, para 60.

7! I i ,\[ﬂJPE'EHf‘fF S N EE NS A R R R e S R
SRR SRR s | R B P PV Effﬁﬂﬁﬂ fifl = Jackson, J.H., 1978, supra note 30, at 750-751.

% Lockwood, B. & Whalley, J., May 2008, Carbon Motivated Border Tax Adjustments: Old Wine in
Green Bottles?, NBER working paper series 14025, available at: www.nber.org/papers/w14025, at
1213, Ch IS 513551 SR 1)

o "H] f’h = 4 - GATT1994 ﬁ'Fl%%Jﬁ“ '] SCM fagst > = frﬁ’g[ LB R T

90

N=3

30



- #

BAOF fa"_}; R EED RS (TR ) o
"GATT BTA 1 fe /] 2 | 2 48482 » [ 23 f 35k L GATT & » v 2rig v 2
ﬁﬁﬁﬁﬁéﬁ%%ﬂﬁw&ma%ﬂw,mré ﬁ&ﬁmﬁ@?m%ﬁﬁ
fmo-ﬂ 7 » 3% SCM 5 2 ff i - I‘:".rﬁg;.,.]-r,,ﬁgf VAL RGEE ¢ 2
Bl RN T ARG PG SRR ¥ e TR TRIFE
PR HA RS E%‘-&fmf‘ﬁﬁiﬁﬁﬁ“?f ’;}'3“;—&])]}7!7_5 H B2 RIRA IS
LS A Rk %ﬁﬁp8®dﬁgﬁggg_m%a LT g L
ARb o B DR B LT R A o R BT AR AT
ARbL BT ATREIT ¢ S8 e - R e T g, 2 TR
BAt PR BT TE R, BT RS L 2 -
A& 2 B8 A58 e B e fRdF 0 2 H B A T ML AT 0 R £
B 2 fe sz fro TR Mo B B PR D o g
A R Em*:ﬁ\gagggﬁ\ @Fj;g{%ﬁ‘ i%ﬁf?fﬁ»‘ N2 ERpAET % ¥ 1ol
2= RN o

<

PEOTET EE R N ERE T N FRRAF DT ERET > SCM #£ T
Bl 5w - % g3 R E - RPEOFRM % h BRFLR
FIEHH THMEIAERER, F0r IR RN T HE51E 58 43

Mappe ) FiEme AR FRp TS THFE ) FREAS TS
LE=S SRR RC Y, R ’;w R Y IR AT 5 TR BERG T A2
g&a~$ﬁagw RS ARFEY R > KR AUIAEY FF i

A TR SR ﬁi;fit:hi" o g Blderri e TS B4 8 4, (cascade
taxes) Wi AW AL, - fho ok THRIERIFHE ) Bl

R Fﬁ‘ﬁﬂpﬂ‘ﬁ%ﬂ ERIPIH SRR 7_@11/#[#;1_17 UV TR )
”ﬁ&ﬁﬁﬂﬁﬁﬁfﬂﬁlﬂi [fF l/*J S1Er bﬁ“ Fol {F B '[gﬁ%!" EF T e
% GATT, Report of the GATT Worklng Party on Border Tax Adjustments, 20 November 1970, L/3464,
BISD, 34™ Suppl., 136-66, para. 10.
% “The full or partial exemption remission, or deferral specifically related to exports, of direct taxes or
social welfare charges paid or payable by industrial or commercial enterprises.” (footnote omitted)
(emphasis added)

96 bﬂgg}éﬁj g%;h }J’[ ”iﬁ-tj—@ Iﬁ[ %Elfjgj# ’%BE“FQ{—QJJ[[[‘J@'%;’E > é[injjb“g‘fLI:_"—t[ Iz"jﬁ:lf [Egj;:@?[
W'FL?HF”@EI{# i [ﬂi/ G555 % I AYER S, (sheet steel ) F¢ ?IE%UFE‘?}L ) [P g‘"z%‘"%“ Nz
Ejff'fﬁ’?‘fi E25 nﬁlﬂ U h i nﬁ@%ﬁléﬂﬂ @%’i@ﬁi@hﬁ o P SRR TN R IRTER
N L NI A EIR ke l%? PR i L o Cendra, J., 2006, “Can
Emissions Tradmg Schemes be Coupled with Border Tax Adjustments‘7 An Analysis vis-a-vis WTO

Law”, 15:2 Review of European Community & International Environmental Law 131-145, at footnote
84.

31



o Hu gl R (Glhe A B - BFEA B R) Pl 5] SCM £
M- ¥ g AR T BERAE - EFhpd 0 P AR DR s
EAEF BFERMA et - ko g3 8 h SRR R T B el s
B FAR g ) o dom f7if > H 8 - S8R BB RS g BT 6
EN T BRRAEHE 0 RE g ML R AT 0 D Ao ¥ h I kdiie o
sl o i bR 0 GATTI99% %+ - iy L F 85 g
I B9 - BRAAF R R L sI - B E R o

:~§H§

defp i G MET ERMAFL L0 3 B FERFEIATHMRDET LT E R
WERAFDHE IR TR FASAY ) mF TR AL AL F 2
AEAE d WEBRRAF DD DAY o FRBEENC A EHT S RS
A F s ST RESTE L RAE R 2 RP o B ERRDERE S AR
PR FR R 2L F T AR 2 P RERERE SRS 0 - & R
R SR RS ERERT IR AR TRE > T € F o T AR TR
e1f' 4% (identification problem) : 7= 5 g ;2 F¥3 11 A W A 5 AT SRR >
BERZILIRS - FEE > F VAL ERAS G ABE 20 2 L RE AR S
AASARASHL 4 h1 B oo F|pt s 3 GATT/WTO T » g%t r & 538718
B A FETHS hEirz - 0 WA RN T K7 S EE R T Fu il
AREARTE A2 I A S e s W EEFERMAFL T A S
o BEEAENGEY BN A M RRSR R L LR
R TR TAR  uE AR T2 AR FHEYUEER, >3 Lk

J.v‘: ivi gﬂ‘ E%U:J o

(-) A%

nTAS s THLEafl R THAL- I A& FHFELE
BB i % PEOTE f P B s fdR 0 Rz 193 > ¢ H fdp B A AZB R SRR
FolAEARSAHRELE F A EE PR A FAFFe AR T
- «%’j];&]ggg’rﬁ%]/\ E-FOR P EUNTBARE T FHAE S LA I;E]EW%IS:@] )
WE B R LRSI A s A RS T e o | 3t TGATT BTA 1 %)
B 2 AR Y RS BRE 2 SRR R R A E 2R
AR NG HEC 2 BB MBI ZER I > F o B - RAES TR

°7 Cendra, J., 2006, Id, at 140.
% Krauss, M., March/April 1976, supranote 11, at 153.

32



R £ ﬁm#ﬁf’"}’ 3-% S AR TR G ARM L R R 2 A
2 A2 BB ARDE éﬁGNﬁw%$4%@ﬁﬁ $iERe

T

ﬁ——ﬁ*rkﬁé%Jﬁ”ﬁ%’%@ﬂéﬁﬁ%ﬁ*@raui RN
#Faenp eagple 0 ¥ TGATT BTA 1 i%/) & | y%frﬁ;ﬁ AREE 1A & | R
EHRE-LRTZAFRFLAPL N T FRABE > o TG %ﬁrj 5 2
ﬁﬁ%irkﬁé%Jw—é%”@ﬁ’wﬁi' ﬁﬁwm*ﬁﬁ’**“é
BADE L BT R oo AL EGTET FRANE  HE T
FEOCEBRMAF DR SFE SRR TE G ERBEIN AL A FE, i

\tm

() A2 AR R aH3ER

A g2 T4 2% % (input) £ %ig#42 (production process) | @ % >
I R @ﬁﬁJ%iir%i‘ﬂfé%*kﬁé%%%@ﬁﬁ?
PE 77 f 2 B AT e P T F 2 rﬁ%ﬁié\ng (born by) - 3+ ¥ #
ﬁﬂ&%ﬂ?é%%iéﬁpwuﬂﬁ% BEAES LN T B RN
o Bleuts LARRFAS ”ﬁ?#m%% P L G- RAEGIE 7
PR SR A R AR A o R AR R S P R? R
Ao AINERE R AP iE oy THER YN r WA SRS AE
F P TR F R 2 A g fpp iR 0 %% 245 TGATT BTA 1
oo SR AEPR AT I EFREFRE > TR TH L2 i, &
?ﬁﬁﬁs’ﬂirﬁﬁ%&%mrﬁ%(é?k%&#*ﬁﬂﬁﬁﬁﬁ&fﬁ
B ] B S FH G (Blhosr@ ) o 0
ﬁﬁmf%:m%aﬂwiéﬁﬁawﬁwﬂwﬂabﬁ%ﬁm@kﬁ,ﬁ%%mr
WHRAAAFE ek o o PRSP BT @R L P i
iéi%{@@war%ﬂiﬁ#&@é%i—%@ﬂi%@J1ié$%?m

ﬂd\

v

a:E_ﬂ.

S
P
et

3

s

AR T EMHIF o - R AL MA R AR A 8
LR N 1979 £ T pRpr T #r#h 6 % , (Code on Subsidies and

% Pitschas, C., winter 1995, supra note 44, at 493.

1% Biermann, F. & Brohm, R., 2005b, supra note 65, at 295; GATT, Report of the GATT Working Party
on Border Tax Adjustments, 20 November 1970, L/3464, BISD, 34™ Suppl., 136-66, Annex: The
GATT Rules on Border Tax Adjustment, para. 18.; WTO Committee on Trade and Environment, 2
May 1997, supra note 2, para 60.

%" GATT, Report of the GATT Working Party on Border Tax Adjustments, 20 November 1970, L/3464,
BISD, 34th Suppl 136-66, Annex: The GATT Rules on Border Tax Adjustment, para. 30.

" Mg s i (I R RN LS P
f?ﬂjﬁgfliiﬁﬁlkﬁ“'[ I3 Ejiﬁ‘ﬁl’%ﬁﬁ’ I i pL AR E F*%J T PRBIMEE ) U -

33



Countervailing Measures > ™ T fif T4 pERY ;) P > % gaARe T 7‘%‘:’/ r 2
2 4 EF EHEMN R §u$ FERFRARERAP Y P2 PHAE 2 4 2
£ i pﬁq%: LB oo HY T FT“U (in respect of) 22 GATT1994 % = % %
eI s THELAGEEE, uE SCM s 1 g0 R TA R T
(born by) 1 > & B L3 A F R4 A i id ? - 3 7m0 rGATT BTA
lﬁwﬁ.ﬁ’*%“GNHwMF”imnTﬁJui%1m§44ﬁ&%xk
Lw ER R NG BEe TR, (bomby) aRTREE N A A
if‘u (in respect of) « 'l % v GATTI947 M5 L = i5za 88 | FH R * 2 3
AARE R Y ket FR G Moy TAREARY | P B ¥ rﬁ*‘u -
e H ik rrifc;:a’_éz«i T4 gerigdly | » @ Mawim,yﬁﬁg?,ﬁa “4 F;I,»u Fz
Frg g - R DA RN g B AETEEHES AL ZEq
EAEE I FRAAE  BRENErhsm o LK iagg ;].u: A
V- AR (1n respect of the production and distribution of exported products) ? H
ﬁ*ﬁ 2R AT RASDE AR FENUREAR? #HTF F Demaret &
Stewardson mm; D A S T AR Tz B M AT D AR
rfr%:‘: v # &% (in respect of exported product) — # » @ %3 T i 2 &2 2 %
4o~ '—ié_ﬁ"éﬁJ /T*%m ELEZ S T P aiE B e A E A Fag
MAR?ECRET AL VIS SRR AR TN 2 60
PRI 5 M4 EfuA £ i34 (excessive remission) R AL 0 B > ik R AR R
T > Fa,? AL ?*‘k Demaret ¥2 Stewardson #% I| » 73] e BT a0 & 5 P E
FLpp > AT E - A A AR S BRFES RfR Tl o v iE - R
A HASTRE BRI ¢ - HERS W - FERATE R Y
2RO FHRASDE -2 AR fHEEER MNERBNEMER }@é

hde ALY A ua“%éﬂ Flt o B R E NS g TR o T g Bl e i fLehid 72

[}
=t

!

B
a4
&

FoTEIAFACREFELIAR R SOk ERE

ﬁmrﬁﬁﬁﬁg’%&ﬁé%J%%&ﬁﬁﬁﬁ’?%Pﬁm&{&%%ﬁj

BFAR 24 AR F 2T TR O HHERAE ST 2L A EMR T
£

FEEr 202 Bl BHER R LI LS R Keh-

2Ry o 1Op Al E gt - BREARATF R B TR L B0 K uﬁ’q:ﬁ

¥ g
IE"?"%__?%;}}%K 4 AEE L T AREFES ﬂ\-ﬁ/m'}f‘:—%—’l]‘l"j'ﬁ—,—\ 2 J&L o
fo o FHRP - JRTR o M BT S FRRERER > 10T R R e g *’i

' GATT, Report of the GATT Working Party on Border Tax Adjustments, 20 November 1970, L/3464,
BISD, 34™ Suppl., 136-66, Annex: The GATT Rules on Border Tax Adjustment, para. 29.

104 Demaret, P. & Stewardson, R., 1994, supra note 10, at 21.

1951, at 21-22.

34



TR pF R AR 2% h R &1 'F—f$ 60 #*‘“413‘%5 # hamAge
WA EARAL S RO AL > - ERREX DR ER

» Tapphay ¢ ,%4, ¥ g VPRSPV EENSfRAG ML AR
-~ LFR o TARERY gty haaRe: T RE R AFFRRS
4‘/"{:’.’ P& A 22 f# (goods that are physically incorporated ) (% J& it

A Bk ?'Pfe*fi.*‘uf,*—ﬁl?vﬂp\ VR 2ZREEAE 2 ERITAS UHL =5
dfu o ERRIT RS2 IR R L AR e A
a3 T Hm L AN A ¥ B Forichcm PR A R G AT
SRR g

WER TP LML ST EFn TSCM fr a0 A MA R & TRy

ABEE e 3F o B4t SCM S 20 it - % g F e TAphnyg | iz % g
et Fr gl o FW o A I TR VA SN2 R R FEWUGER ot -
Borrit o 32 SCM 2 @ 02l B & 4 B 5 3R o @3t SCM 2 T3 R 58 &Mt E
BR-FEA S DHEFRER S ARLEFRERE P2 28 78 THBRY
Mt L R a0 e o 3 TARERY P o T AFERAFGHES h
s P g0 2 82 [ (goods that are physically incorporated ) - p* B
BI*S SCM #2227 § s ihlmehfe o 3 SCM 2 22 - % hafz A% ¢ » ¥ X
g THm bfpddic 52 8 -5 @ ki rf]ﬁié_ﬂi T A P4
2.4 2% % , (inputs that are consumed in the production of the exported product )
Peil o IR A pRBAED TE AiEdeY 4 AR FAARRERL > w2
= T4 2% 4 28 %4 %0 , (GUIDELINES ON CONSUMPTION OF
INPUTS IN THE PRODUCTION PROCESS ) > *t¥fit 5487 #75]2 21§ 61 » {
- h AT T AERY TP AL AL ) Ry TenbRI L2
iéi%’4ﬁﬁﬁﬂ%¥1ﬁﬁ\{%aﬁ,£%wd— A B ALY i 422
oo mpp i 6l TG ZAFLAAREE AH I CREFST
WERAFE  F- WP EIEL2 A AR F 0 H o WA AR R DN
RS Z s B2 B dir & ; g
FHALBMBAPRTI AR FEATLAANC A
RAEZFH > HP hy 2 B R TGRS Ed
4 AR F G EHBEMRY R Y ¥ NS BRSO e g2 5 (physically
present in the product exported) > RV ¥z L i TH@ P24 24 8% > (e

A
(\x

*zL %Q&

1% “Inputs consumed in the production process are inputs physically incorporated, energy, fuels and oil
used in the production process and catalysts which are consumed in the course of their use to obtain
the exported product.”

35



PP R ARII- T2ARFSFBderd RAEPFIPEFZANER

WwhBEARY | oy o s 4 AR FE 04 AEARY AR Y iR %
%ﬂﬁ——mﬂﬁ%%ﬂiZ?ﬁﬁﬁﬁaﬁwm—ﬁr°¥;ﬁm4é$%—
—B @A g SiEser /}J £ 2. W&+( 7ff—ﬁ~ %'J'E\ﬁJ ) —H iFF (R

é%ﬁi$’l*ﬂ&@ﬁﬂﬁéﬁzd#m#?’ﬁﬁﬂgﬁﬁﬂjﬁﬁﬁﬁ
Agih—- R o At B R TR P T RERE ) % h 3 - SCM 2 242 - %
B v EA T AR THREEOT A R FREAEE N SR RS
ﬁ’%ﬁié@%ﬁ:”#mj4¢*4 B & v A AEARY R DR R

~ = 2L

7}"‘;‘ o~ B BiR rr’@ﬁi‘:‘ /}J %i*’ ﬁ%fl—}.—ﬂ °

dpr TR T4 28R AR EE, B0 hr @R Faokd T8
Arw sz Eddw Ekai » BRI A RS NG BREF 25 ER
2_ few A UG TR R

o A SCM B - B g A Sl
FEACERRALE > L AR S T A AR g4 ) L E LA R R
AR F 2 HEEAR 0t B SCM R LE h T TR IS
AFd AR F o M Sk PR R F R @A RN C IS
MR BRI B AR RS A Sd AR A Ay TR o 0
B~ N R AR Rk e Liagy SCM B2 R - i 61 v S
Hors|Ben T~ Wz B | 12 TB@Eic g mEAay f 422 fI4L o5 24
ZAARF PRI FATRIR AR ALY o B gL L B T
BRASDE ARG 0 Ry SCM #2252 = 31§ 61 chv o 0 02T (AR )
SRR PREY o h TS R PR P IR
FAE 4R o 202000 % 120 159 WTO 2% § 08 M &2 v & HB s
2 Py AP RAL AR Y > B R SCM £ | € 4t T2 AEaRY i L2 4 4
£ ) Fackkit > Pt 2001 £ SCM £ B ¢ 3 A £ 8 H T RATATR 2 2 4R 27

107« _an input need not be present in the final product in the same form in which it entered the

production process ”

108 %?ﬁlﬁﬁﬁ’ﬁp ﬂiﬁ;lgufﬁ A FIZ 0 %Y Demaret ¥ Stewardson [l J’fﬂl‘é[“?ﬁ“’ ) [RkR FJIIEJJ‘? A
4 [fl‘ﬁ%ifﬁ‘ty 61 & |??"§2‘“Eij CETE- B TR VST 0 2 ORGP S
o B F‘[Eﬁ "D P | BT ﬁﬁﬁﬁ”‘[i V*]JHFI’?%@F T B ERE PR R o B
T @E'Jﬁ?f’?ﬁjﬁ”ﬁ&iﬁj— o Demaret, P. & Stewardson R., 1994, supra note 10, at 30 and
accompanying footnotes. [FLRLPREL AP FI —FUL_U/PFE[,FJ@ BB T2ERE A [fl' AF ”F A
o s i #rl D B3] Inside US Trade » FIHI%@* ]EIIIS RSB I*‘ia’mﬁ%[ RES
F"Lﬁi[ﬁ&'[ﬁﬁ'ﬁ;‘?ﬁ iﬁﬁi?j ?'*JEWEH'E’??*&@?% Hljf/‘lwfkb’ﬁéfiﬁ%*ﬁﬁ I/F%é‘”—f':{k kRS
] SF}’&L“FJ Ef %%[Jq\cl%ﬁd[fﬁ'ﬁ*faiv PR e ) o H UL?FJ Jp[ﬁ«‘” F' %Y Biermann,
F. & Brohm, R., 2005b, supra note 65, at 296-297.

19" General Council, Implementation-related Issues and Concerns, Decision of 15 December 2000,
WT/L/384, 19 December 2000, para 6.3.

36



%ﬁ’ﬂ*w%lfﬁﬁﬂhiﬁlE@ﬁ%’%hgﬁﬁ RADE AP A
o g2danags Fuiy AnirARERE R D T i, AN RS

T g k] enR AL 0 O B - @%wié £HANE

St

PO TEAR AT T EF AHARTREE S iR R RE
v B RB F gk 2 ¢ r_;sl_4 T RELN ,x—fa%,bt_J A B 84 T A
2 AR FBURLH R T PR IR ERFEIBRRR &A%
HEFNHFIL A A K- IS 230 kdp SCM 2 5 * - % h 58 1
it S 61 TS L e AR g i x G AR R
foo B SCM B Ui - % g Ha i ZR2mIAF I4H (A5 4 %
Fogldr, FRO v AR R FH S -

FTR

_T—_\,gf"_"

R GATT/WTO » # 5] £ SCM 15 7 #4513 v i B it B engt % 12
ki RER R BTt v REHRRER RN B o By T ¥
AEEf > v R v RN R AL 0 % AE BdE T A42 ) (not in excess
of ) ® AR § 2 P AT A S THRE > > @AM IHRE - B R 7L SCM
]‘; ATy LB IR BALN T AN T 24248 ;) (notin excess of) F2E A &

AR R TR BRI E 0 B AR GATRE S - % g AR S FEH
No g &ad AR gH s B8 T4z, (in excess of ) H 3 P F
ikﬁé%ﬁié?@ﬁ%ﬁ@i@ﬁﬁ’%ﬁﬁ;J?ﬁ%°LﬁFkﬁJ—
¥ GATTIO0 % = £S5 - I 9Tt * 2 3R 4pk » B E > 3t p
ﬁ&#ﬁww-%ﬂ’J;ﬂ#ﬁ%ﬁ’?Wésﬁﬁ—ﬂﬂfvﬂirﬁﬁJ’th-%
WAL 82 etk b Bl SR ES + 35 e HET R RN O
ZEF TR o AP R v R RB M iE ¢ o e B A udg
3l A E o, wzFEdc @:]%5'%&:". v A S BB RS if’f#’%@;ﬁﬂﬁ; 5 A ey
BREB EEFTZREAREFEE S THMEDRT > FAFEGEREF N - f

Fo Rlieyg SCM 2 T 52— % g e #BARAR 5 I v A pkm 5 SCM 2 297
#i e
fe > % SCM {2 ' - % h 52 #%ﬁ%r*ﬁ@ﬁﬂ%dfm

L o rARZEENaog o A2z w X E TR SHE AN “é_\%ﬁﬂ
ot A FR A BB N B T %ﬁ?&@ A T4 (in

1% Chairman’s Report on the Implementation-related Issues Referred to the Committee on Subsidies and
Countervailing Measures in the 15 December 2000 Decision of the General Council, 3 August 2001,
G/SCM/34, p.2.

37



excess of) ﬁ.}c;{é_f;’f—ﬁlp\ WP LR A SR 2 f SN Y A TIRACE EIJ#ZJrﬁ»
A BT AT RE 0 R R TSR T T i3 - B B AL B G

L EATI DAY 0 29T g ARGRE S U A RE > RS I RFTRT R L
R A BET A FEARY YA SITR Y DR E 8 T P A
AR FI > BRSO > AHY KA AR RO REFR o A
A ST xndp A R R il 2 R L R
FHtiir A eriT R iR A O EHARF A SOTHACEE A 0 AR S i T
ARE s Fo B v FRRA DD A oo AT BN EEAILT M AR
@ﬁﬁi&?%ﬁﬁﬂg’W#&%afr*4ﬁ:Féwﬁwd% 4 AR
RPN RPTHEREARTREMR FHEL AL UG AR
“%B%’J'FWK&Wﬁéw%ﬁﬁﬁW%’%gﬁ%iéﬂrﬁ%’&%

BLEY o EARE N RERESEL SRS EEH N T AL AR
%iiéﬁ%%%&ﬁﬁWK%ﬁ@ﬁﬁ’{?%ﬁﬂﬁﬁﬂvﬂﬁﬁiﬁkf
ARA AP AL ARAL AL RS WA 4 AL AT

B R R 3 & 3 e BEE T A
B ff o B SRR B R A TR ARR AR R 2 9 g
FE BB S EIERRA DD P AN HRRFIR T g A ST

PREGES MO AR AT RER BSEN r IRA P LS Mg ER
BECAFR ) RLARS D RS RHARE EEWW%&WF 72 FLpR 2
R ¥ %23 SCM it % [ 3me % 2 R T ZZyh)AR
T B ERTES ';%—*g%-ia— PR A R B 3 d gu%g\;i@hfgg)i&ig@ (in
excess of)i**j_ v A 5B a,HthgJﬁ%Mraﬂ%ﬂtJ,g TR
A RE o lllE} M ELe, W SCM it - % h s L e ¥ AP sg
f%*ié%%ﬁ%iiéiéﬁﬁﬁmmraﬂﬁW@ﬁﬁa&*PE a&

FER B RPN PGNP R S S0 SRR T R
- &R 2 E TARE , (in excess of) ¥k AR 7 * 2 F &304 & AT
L 2 4 R & F Tl EER R T aRR o

T~ ) 7t
FERINGB R KNP DA H FIF R L 3 fd] 0 AT e ar
i A b L 4 e s k3h GATTI994 % L 2 i5:a# - SCM 3 23198

1« Pursuant to paragraph (h), indirect tax rebate schemes can constitute an export subsidy to the

extent that they result in exemption, remission or deferral of prior-stage cumulative indirect taxes in
excess of the amount of such taxes actually levied on inputs that are consumed in the production of the
exported product....”

38



Iorpi =% g h ARG - P EAAMRFPFHRT GHARL v pE - Flt & F
MR o £ F o R TER ) AN e IRAF LGS Do RE FE
R GEAe Il o o A B AT s fmp’;if’f"’z v e R 4K 5] GATT1994 ™ 5 B
DI AR LR T MR S ST A RE 0 R LA

it

I N IJ‘

ﬁjﬁﬁéfgﬂ_§ ﬁ&W”GAWMHOTwwﬁf R Al
e i

?Q@él'wiﬂﬁ&é%ﬁw:m%f BB T BT
TFL GATT %= % - BeniE> N F @A 4% 7 "%F MRS ¥ 58
'; » SCM T"" L“ITI——" % h 78 iy q’f‘s/"@]‘ f%F'&a["q-yfm’ H Zb-FT‘“']L’f‘JFé&;}’%

.

MEZTRT VAL rFR GATT & + = Frff ol fe 7 oL £ 50
GATT/WTO & @i * v &t v R MAFDHE kW - 57 R E- H ek
7 e

peek o od i* v dr B R Y GATT/WTO T 4p B g2 A 45
AR ﬁknd'l%ﬁ"ﬁﬁf PR E s B2 BBl e e
SRR HAPR 2 e REBA G H RN GLEAHFETRNEAL T
L3k 0 T oA e

B E AT BRSO HFERS TR EERD EHRE L
FEOTE T BB AN SCM R 24 F R I ER AN EOT ARG &
B AFEmORETE TLE o L TELT R e FRADFEY 72
HENTFRANE bA T ENE SR w EIBEH P R AP
LR T & 0 AR DR AR AT ER RIS S B R A T R R
EFF RSN RELERTSE R 2 TR RPN 0 IR T A
CATRE e MLt SR g B R SRPVET FRRD R 0 Rk §F L I kBRI
AEDTER ) AFEDNI > PRI AF BARr @A EDPHRFE S
BRI o RS e P RJE 7V E B4R 5] SCM A P AR R D

FooonupEEa T o FAOSH AR, R ENICHEESHAR TR
A& Fﬁcﬂzmﬁ“ﬁf{v%ﬂ»a‘fﬁké DS o BENR T FRERDE R
rﬂ?’iiﬁé’r_ zoh o Be TR BEL BRI 245 A R R 7
B :‘: WHERAFE DR c FACRLADRIAAS A GE &I
1’3%19?1’* é’f_#/ﬁp*’ﬁ ,"ﬁﬁ“ﬁja_i WA MGDAE S BRF - R
AT A4 0 £ HE S B AiRichBERf o v B2 FEEN T AR AR
e 3R R L i ﬁa?ﬂﬁ’uﬂré%ﬁiéiﬁﬁﬂ%@ﬁJﬁ

39



FoRT AT GRERAF R TAG T HA ARG - W EH
M & & é_lﬁ',%k—%ﬂieﬁﬁiJ BB AT IL AR A A K-
R Bt v B 5 A fz%:bju}ﬁ BiE> che &~ FEL A H]2 s 0 4p
BMEE WS F ARG - Begs E S ESEBNEH R SCM 1w
- ¥ g FRAZETAH TASOL AR A S USER ) THRENED FFE
?ﬁﬁfﬁ#ﬁm’ﬁﬁﬁﬁ-%i§ ﬁ#ﬁﬂnhﬁ%SCMr#~— - bR
BoEf ol TARad AR 2 W) TR TR AT ER
ﬁ;éﬁf'_ TR IE AR A Foh- R A 2P0 T L e R R B
SfEE o e B T o T BREDEDRPR G R F o S AL R
B A TR B FIREFE &2 ant WIO T HPier #45 ﬁﬂﬁ’*
zraﬁ’*rmmww%fmééﬁrg RARAEF A SRR, Do)
BRI AT R £

T#}xﬁl ’ 7‘1‘4&/ HE,/PJ

\\

224

Fz B Ea T RTEN T HR RN E R EE A IFRE S E
REFFRAFPHFAS (02 28 FEUFEA) Tl FRRDGR > W2 &
R E U T RS RS NEREECE S S e R £ PR
FoNr-BREIEINESADERN D PN EL? 2R DY F (in

FIONTEERN L o d T BB AN hEE
e TE 4 B RBELACEMN G, PARAE S A TR T R
BRADE > piEr 25 H£#¢ﬁQmi&&£A%ﬁiimg§@gr%%%
APAE I 2 fRR ) 0 A R SRR 0 T FAGE - B PR de
B & F]tid = 3 (so as to afford protection) » gt — & R 72 L3S v B RN
Fp R R 0 - R ARGk TG M A SRR B
oo FlP L SIFRE I IR o

b0

l

B o~ ptka g o s AW DD W7 FRAIHEN T &
SRRt i e AT 0 F 3 B E GATT/WTO p b R4 > “Fz\fr;'ié
EXERRAFR NP o T T EG N F o A HET BRRAE 0 T
FH R L7 A @ GATTI994 % = S ifan- 467 > w80 B
FEerdp B AR 0 PTG g

"GATT BTA 1 v ] % & w4 @i ler g @gmn s
GATTI947 Tehges HZ R B4 n g MR RA i » »tier 2
Mo r¥gr Tpas RAL, > AiE- HRRFF LB ET § R
FHERAERH LR P AR LT RD ot - LB BER A o 4o b it
ﬁrﬁ*rmﬁ SRR P PL B YT N g d WTO § R 4ciE

R R RBRHE ARAS AT G B e H e d A Sk

40



L4033 RHIER L A R L Fmh i v F R R Pl F 8
BRIFRAR D R - IR FRT ERRBEDPMIEY > 5 EfE
Wz BV e s 2oy B8N0 FRRDFDRF - F4
Wehz o PRSP EEZENRS@EF 0 Fo P FHRA D
G BEROTE ) B2 FRPHREIEY > blheis RIEHE 29
U BB ORE o N FREREF Y o Ft o kR P w WTO e R
FWTO ¢ AP i &3 r Zer FRADE > K37 b aod Fis4] > 2
ERRA S WTO T 2 £33 % -

L~ GATT/WTO ™ 2. &2 85 8 B8 Hi At
5B AR R 2 Foor
M oa 4 BB GATT/WTO Rzdigr &2 v 5 3 AL ﬁ’f% 5 R £
il AT W AN E J'l—f%—i!ﬂj‘?ﬁéﬂﬁhfm—,ﬁ?ﬁ‘é?fﬁ»l?— A ’ﬁ-:“?ﬂlﬂé‘u%ﬁ B
Mo s 47 5 kP HHEBE D FBIE T G RS R AG RR S R RATT

WA g 4 B s U {@;lrgﬁ’mgﬁ GATTNVTO TR > ML
£ RpHE §EF A WIO T HFAzdpin o

— R RS

> Y] : Biermann, F. & Brohm, R., 2005a, supra note 65, at 253-254; Demaret, P. & Stewardson, R.,
1994, supra note 10, at 31; Petersmann, E., 2000, supra note 78, at 148
‘“w ﬂermmW@‘ﬂMW@WWJ%ww&ﬁ7ﬁwg UK BT~ ]
rﬁ;ﬁ,ﬂ [ T Rk lhﬁfuJ ] b%?ﬁ*‘“ﬁfﬂfll m“ﬁﬁ?’*ﬁw SRYES YRV (TP R
2006 » "AFEFRAL 5,4//(,%?' 5T 8 H T 4 1] F1 39-43 1 BRI > 2003 - r%‘l'ﬁ%“%&
PUEsREERS TG S RIE o AERRE S BY39 BT LI F1 2769 Bl B
AR 9611 o TS ERIEIRRL o SRS S BT 39 B 5T 6 H] - FI 22-38) 5;
T GBI OGRSV RAR AL AP UTPGE S RIS 2| ﬁ Eﬁﬁ%ﬂlﬁéﬂ ESZ'EKJ*IJ}"?&FI‘ i~
T ( iﬂwﬁﬁﬁmﬂ 24 89.9 > TERECI = %%’"&%ﬂ VAT rJ[“ ARV et R
B DY T ] 1 S07-513 5 (PP @ﬁﬁm > H 8901 T & f“ﬁpf&[ﬁﬁ'@ﬁmﬂ%r
ﬁﬁﬁu » FIIBESPPAE A BY 23 5T 11 10 1 62-66 1 [ > X 907 F@W”f[@«'
(“FRPUEREI AR 2 F/EY 0 5Y 547 W] F148-55) o BY= - IJRERSERVE | A
VRAT SRR JI%H IR SRR = (l’ﬂvﬂfﬂ*ﬁ? » 2090.1 > THEL SRR
B VRS SR o pEOFF > 5T 31 B EY 1] F19-23) > 3P ifﬁauﬂﬁﬁgﬂ[@“%'f?
R IR R ﬁ'Fﬁ]&lﬁﬁﬁ”U CHPTRp > 2 87.9 > T It Bfpc JTﬂ Ff’” ZY I i
K (Y)Y VRRL s AR 3T 1691 B FI 17-20 5 9=PHE 5 2005 ri&[ﬁﬁ'ﬁ#’ﬁuméfﬁﬂj‘&k {SEES
fla o EYFAT BT T EET3 M FI10-21 5 i Eféﬁﬁj > 20959 TS BIHEIRFAIHIE
j/ﬁiﬁé?ﬂ’srﬁ'uj ﬂy‘&jﬁﬂ% SY38 EHYS W FI113-142) o AV EFT] Eﬁﬂﬁﬁff“miﬁ v

41



Rt e T d gl ) (ARBEMR)
R 3o p £ (GlaeR B e » ~ 7@ £ 374 F) > &
A~ RAAAY P FLER M PR L RIRBE
— B e SRR B en 8T (E i
RS ZRF R AT E A LR BRI NS R
oA AN F A o ARG R BRGSO KL B AE S
P03k A etk 3R R0 3 (externality) o #-E F e0iF 4o AN R o M e R
Ll & enm@d Akl D S0 FR R FGF RA S R AU R T £ 0 B
@%*ﬂwa&@ﬁ%?ﬂ%%ﬁr%gxﬂJmm%o“%«;;g
T AT U F iR BERB AL 0 T2 $ b4 UNFCCC 12 %
AR TE ERFE AR IME o TR, (carbon tax) & T F itafR
(COztax) 7= 5 LRI AT RE 414 5B F § W eapila &

ak

i
“:?ﬁ
= »
o
prra
e
Fk
5

RARERL G PSR B YA HAES AL AL R AR
FOw R AN AR TR § VRIS R AR R ik
ﬁ@iéﬁﬁ*Féﬁ&%’E@&%ﬁ%&’%%éﬁé%*iéﬁﬁ%@ﬁ

PR § R e R L R A SRR T R R A &l
RoE A RE R TS SR AR - A RRE
BT A R fh o O B e Bk TR, iR RV R R (L R A
AR RS BldrE F s T B R ) > TEH LR RAES (B~ 2R
FoooE e T4 E) M f A (excise tax) 07 NP o 1BIZE B R R
TR, - RHRIE AT IGRENRASTRT B TR WY
AL B AR RIS i R A & R B E R 0 T A BN E A Bl A
(d RALEE ~ 2 A2 Y ~ EWMARS BB - ARDRERrE) ¥
S A B ﬁaﬁrﬁwJﬁf«;,;wmﬁﬁpﬁ,g%i%¢
U ha S FEMFEE L Al P > BE LA HER AR r'q}:gl_g_
Sd B R R D e A S e el TRk R 0 - R RRLE
B ALY B 00T e I G R kR L e o A B i erg A st

QD) W BRI IR 2 B YT zfg |V AR o F ’iaf‘*:fv i?‘ﬁﬁhgﬂf
g AP GATT/WTO ™ # %%L%iﬁiﬁﬁgﬁﬁﬁz]a Ji;lﬁc“ o

e M@ﬁﬁ 0 1992.7 » FF G FAH P, at 7-9.

SR R 2008 FUEE G AT ST ENEURRIPS 97 PR ¢ B
BN FIRE TR PLE BT, at 1-2.

" ke OBCD — % | REBUPAA AT 1 > SIDKHAT] L= RSl AEfio— 8 - OECD,
2001, Environmentally Related Taxes in OECD Countries: Issues and Strategies, at 55-56.

"7 Zzarrilli, S., 2003, supra note 77, at 366.

42



B2 pPp? e Baieipdg o 2 LREB LR TE 0 - g
o) AR AR E R P Ed sl S ERE L RN RA
& e LR % o

AR A LA B e Y K e AR R s B R T R
RHEDAE FI o W E G RS ERROR RO B2 H ARA FE R 4
ATt B RA R T 3T bR T e bildet iRy A AEARY R
TR R BB E EIN A Ak e —’f—fiﬁ'ﬁ%},]‘i CASSE AL L RL NI
TERMCR LR 2R R SRS EHL EREY R - F b SRS
WEARE B4R N bl s R g ﬁﬁmﬁﬁomwﬂ“ﬁZWSﬁﬁ@ ~ 2004 £ 4 %
% 96 Hiip b TEE L PMERETERLAESE T A 2 kf, (Council
Directive 2003/96/EC of 27 October 2003 restructuring the Community framework for
the taxation of energy products and electricity » ™ ™ f#§ £ " ®c B it iR A &2 7 4 fidp
L) o B EH (motor fuels) ~ 1 FF E* Pl v 2 Ao Fh Sl e B
A AR RAS TR S8 EW BN XRF RV RF VT
PR BEREE) R E MRS st eFH R ff“ﬁb'“réﬁ S E Y
FAFEF R AR R ARS o R R/ F LT F Ay 4P ATl
Fogth o dn b R ERESHL ARG EAE 2 BB g
WEFFFA2T Lenffp o EoRFHRAHE 6 & F 98T Bis 72 7K1
A 49 ko o

—

FHRESHBETAL BTN R 2L RNFG S LA R A
VHEBRAFE LS AL OP e FIRE Y SN AR A R

f@)r -T—L’r’sz—, G ?r'%}i mIIEJ}T;: LI ) ?f‘l‘fﬁ'ﬂe /)57}3 o T B fcerisy /E‘Ufml/‘f
u%#ﬁmiﬁéﬁ’ﬁ#aﬁaﬁ B P Be l  REA
GARAIET A& 308 TR HE L FRRAE L F O f T HRAR

118 mﬂﬂiﬂ%‘ﬁﬁ?‘ 2001 = 2 ] 7 FpRET I'+ F][iﬁzﬁﬂif quﬁxﬁb?u (Green Paper on
Integrated Product Policy ) - [Py H7 [ [k Fﬁ’{,_"‘ A A [Fﬁiﬁr“@ WEE [[/s{gjfr;;zm
9 R GRS 3 - (RS (ISR P
fﬂiﬁﬁﬂﬁiﬁﬁiﬁ@};ﬁ i r[J@mIHE?EJ’iVE?E%FF’! INE; Aﬂﬁf [/I%i*ﬁrﬂrﬁﬁ EE Uéﬁ’}ﬁlifﬁﬁzi%
?’r » RSB xpﬁ:ﬁ ”F?’F‘Téﬁ'ﬂ %\“ﬂﬂ"é"%{ 1 = DR )~ 2R

‘ﬁ’”%%lfégﬁ{ d E{Eﬁéﬁ\gu ﬁrdﬁiff ] [H=— i Fl[iﬁ;ﬁpﬂ pj;ﬁ;%g %xgﬂﬁéﬁg ﬁﬁ[ﬁ
f http://ec.europa. eu/env1r0nment/1pp/ (last visited: 2009/2/19) » b} #T i ‘i*ji?‘ Quick, R. &

Lau, C., 2003, supra note 77.
OECD, 2001 Environmentally Related Taxes in OECD Countries: Issues and Strategies, at 56.

120 [*?%*‘«ﬁ T8y 17 [RpIES - ¢ “‘F’l’lﬁf% & W l’;F oo *“%@Fﬁ#fﬁzr}a_— JE@E‘EE_'(;&;¢ I’E—[%ﬁé{; £ Eﬁﬁ% o
F‘” FIWJ‘AF:_Z([ES«[” HE q;&guﬁ VR fﬂW\ PET TV FE E[a[i['q%m%]r@ o

ﬁ _¢ fﬁ[ vz R “JFJ ’ f‘% R ff http://europa.eu/scadplus/leg/en/lvb/
127019.htm (last visited: 2009/2/19 )

119

12

43



S R M AR R OR RS FE BB RB L & o pEER R 4

ﬁﬁ%}:' (emissions trading scheme > ™ * i £ ETS) % 2005 # & ;% fed 2 {6 » 37 %
WE 4B ETS 2 A% FulE % i hk: B EaE  pgiEci Lams
P, AP AR R - B AR EZFHMRE A ORRZ AL 0 T

B N ER e e RSR SR A enE T 4 T R AT GlAe B F RO R P st ag
@?&é%ﬁ%ﬁ%@?iﬁﬁ%i$ﬂ ?ﬁiﬁk‘ﬁwyﬁﬁ’ﬁﬁﬁé
VR T B R AR R AT R R R RN S

: %W#%ﬁi%ﬁﬁ%%ﬁﬁ&%\ﬁa*&%%WEi
2 A RA e pF o BB FRFIE e RS L R R R EH AN A 2
L S PR A BB EARF TR L LR £ - HA Y DR T
% o @ & GATT/WTO T #7 LiFen Bt Bis 4] > (FF L v jEF ot - 154
%ﬁéﬁﬁﬁﬁw?U”%muﬁﬁﬁﬁ@mm&(wﬁag{ﬁ I d| R
%) $HP M A S B T kg 4 2 B ?

(J

CERRB ST R RSN AR AR AT S A2
4 e if

ﬁﬁﬁ£’€5%&@%&%&@1331@&%&&%%%34agi&
Hfafld 5 d - Bk > AR DB AR BB EALTRE LIRS EY R
fmw@ﬁuﬁgu‘ T A MG R R F TR B A -
BB P nd S5 F o R RRAT - Mp it o RS RRR AR B
SR T o B > FE G AR RAFB IR EARE R ERL 4
d@ﬁﬁﬁﬁ&ﬁ@ﬁ%ﬁi%ﬂ%ﬁolﬂ%ﬂ V*W”4 ‘zéﬁﬁ%
MARMAAE T (AL) ki F7 U HEr DR FASHEPET FEAD
BB E et 2 50 R f B R B A T ’§ LR T AR
o &f A &3 A~ W“%*’ﬁﬁuﬁ%ﬁé&ﬁt XA K FAS ST L
AR e R AN A SR R RA K T MA SR
Ao Fp e BN RS B iR 4 Frw] B0 K et R
Po%ﬁrt’%&nﬁﬁﬁmﬁm@?ﬁﬁﬁ%gﬁﬂﬁyf*Lﬁ#¢a%

“~
—_

=

2
k

‘gk

122 B[ Asselt, H. & Biermann, F., 2007, “European Emissions Trading and the International
Competitiveness of Energy-intensive Industries: A Legal and Political Evaluation of Possible
Supporting Measures”, 35 Energy Policy 497-506; Cendra, J., 2006, supra note 96; Cosbey, A., 2008,
Border Carbon Adjustment, Background Paper for Trade and Climate Change Seminar, June 18-20,
2008, Copenhagen, Denmark; Ismer, R. & Neuhoff, K., 2007, supra note 77.

12 Goh, G., 2004, supra note 52, at 399-401.

44



wj%ﬂ’( rTJl;l ¢} Ij_r_g s rﬂl}b 1 ff.]"a 5;1)577}5{»}: Xiﬁi?f%m& p o

%R A RS 4 PR R B R 0 R RP T R
3 TR ?hs  (carbon leakage) «HR XL @ WA G TRER AR E R 0 £ F
oA AP E AP ERD PR Fo Fl N AR ET] S p TR S g 0 2

54
y 4

FEASTIR S ERAFAREER S o HE R BB AN EEY > B IRRLR
doen g £ 3t A FACRA R R TR T e g TR R s G R
BT R AR RENA F 2 S BA et - R A ETRFHIEL A
ﬁagﬂ#vaﬁimw P F G RE L - PIRBRB AR T G AP

M-

¥R

[ do B @RS N - B ik B RA ES D et T R AR
ﬂ@iéﬁzﬁmﬁiﬁﬁ’@ﬁé$&—Bw’w7&£W?ﬁ?ﬂﬁﬁﬁW
2F AR s - R P T R E B AR LR

L
AR AT > F SRR R AR T AR B R B Blei R 2t
— ] o F]P AT 1930 2 1940 £ e B LR 0 R
TR BT AR g L B e - B > LT B A iR RS
B B § 0 TR Ao S KT e A
R4 H e B fR B BB R RO &7 e Prf‘l"? T
SEEFEET > P F ER A RS DR RI A F o0 g b Rl B R
PR AR R ;fmpggr 25mu SR REFTEMEEA 0 F T
FEBLEFOERIT R REFIRR o

FRRDEBIE TR

7

o
-
e

a3l ;b VA /Fl ;u( d

N

b
P

AN

ﬁ%ﬁ%ﬁﬁﬁﬁ@&%aﬁé%ﬁiJ%W%’
WP OB 2t AF - &Y TR T F BRI A e
foo 3 TR E A LR e &%ﬂ%ﬁ%ﬁ\%ﬁﬁﬁﬁﬁﬁﬁwﬁﬁ%’*
PR EER AR RS RAROR R R RT o - R T
4 oo A ® BREPN F s /}F?Ufm /Eiﬁl\;fm =z .ﬁ}i%iﬁﬁfﬁé’%&fﬁﬁ#‘ s ﬁ]ﬂl%ﬁ'é,{i’z
SR (FAf) 0 R T B FRB AR (ARAR) PESE A DT Ele K
YT RB N fTEkhca R (B ) B iR F A S A i Tl FEpE
R R RR (R 5 RSP RE T RSBk R (AR o e Ey
TOREEH R (SRR FIR N SRR 0 B B R R
(fpifi) chA & B d 0 3|7 WpF > © —Jf\sr v i@fanFg > gy e 37
RpF > d 37 o B ABFLE R A5 B &L HN- i hf (28

\334- ‘3"‘» \“"/
=
-\-x\y

124 Cosbey, A., 2008, Border Carbon Adjustment, Background Paper for Trade and Climate Change
Seminar, June 18-20, 2008, Copenhagen, Denmark, at 1.
125 Goh, G., 2004, supra note 52, at 399.

45



TR FRAET &2 S EFRANE OB @’ﬁﬁiéﬁﬁﬁﬁi%’
W R TS B e TR ﬁioz’wﬁrﬁﬁ
B FARZLPA S P cheha R e AL KGR 0 AP a1 83 0 SR EE ]

ﬁaa#mé’ﬁ%é&*j*rﬁﬁm%w’iéé%Aﬁ%

Bt - i3
BURRFERN T L AAR 8 A HACEAS A PRE N A
iR Y RS SRR 0 TR A T B RS B E L 3 e R e 8

u@%*i}ﬁ%@gﬁﬁﬁﬁﬂﬁ°%M B T WF SRR
o () A& Cod 37 WK r @i fm’%ﬁ’f .%jﬂzrﬁﬁ,gg_g;
fofﬁﬂﬁ §O0P REAFIGET SRR 0 TR § st
A C 3Rt e (pf) 4ot - ko A5 C T8 5 - SRR RIRT i 5
Al » AT B ERL N R o & g o

d b v s F R AN ST R TSR R R R R A B R
AEFEIRA s3IV mEEELNR fmzkﬁ‘jmwﬂtmﬁi P e e f o K7

Eﬁ?ﬁ?ﬁ%&’fuﬂﬁ?ﬁih LeHimAs (T AL ad
#F R SRR R s AR RROR o AN B X2y

=\

mimg%gmﬁ,mﬂaJmQJ’gﬁuT;ﬁmaﬁﬁarw—@J

o Bl R ARRRY 0 F o FERBEY (Be@R Y AR
T ARAL AR A S) o F 2 RERRBRER (RRARER)
TR {EPRF NG AN T RAEE > B A BT A £ H
EoAEE B RE P FE R N A E R R Y e ek p R
TR RS AR R A S AR E FED B R R4 0 ARt P
PP ERHTLALLI 61 FG S FRRA R T R SRR
%%ﬁ%ﬁ,am@uT1i¢m(mn)&ygﬂwé( Bt b B L2

FHE RN FRFLT R R g R RS R R T g P 2 4 B oW
B TR A R PN RS 2P Y R MR EERERL T

~

_A
e

’

e

N

.
14

«@

R %éé’w%yﬁﬂ%%ﬂ’%%*%@1%%#¥Wﬁ%ﬁﬂﬁ
RAFRBE DR TRR . RE R FRRN B o T 2 B R R
BRI H P R i R R B AL S R 0 T B A s ) 1T 0 R R
&ﬂ%ﬁ—ﬁﬁméﬁ’iﬁﬁm*{%ltﬁ*ﬁWWW?15 @ﬁuﬁ

FALAT A E IR B P el &@, $ e R e A g § l"iﬁl\m:}‘*‘%{
2 k’%ﬁ%“fﬁ@‘l B A ¥ ot ,i‘rg gL xiq\qu,;ﬁu'\ M enp

126 Cosbey, A., 2008, Border Carbon Adjustment, Background Paper for Trade and Climate Change

Seminar, June 18-20, 2008, Copenhagen, Denmark, at 2-3.
127 Biermann, F. & Brohm, R., 2005a, supra note 65, at 255.

46



Bt o R pdedom st H SRR A R A R Y R ER RN s > @
Ll kp WTO § f> WTO T REFHE G cnE 27 00T Bindy s
SN B P ATk ZE 5 3 GATT/WTO T a2 #RMRAFRD LB &
17 it T L B AL el B AL S o

“ B AL BB oo R R N RS AR AT g A 2
< 4 e if

B4 GATT/WTO ~ » &5 W&ﬁ£¢a§ AL B g o kI P W
Fard g B At R p e S% kg 0 X AR @) P RS AR R
F’B'iq-fm”/} Peb o Flpt o g el R 4RET o GATT/WTO TR FLeh B it
Joo e B AMA Y ¥ SIE 3 GATT $= 5 - g~ ¢ pERIINH f
GHEEPRY Tt BT ERRAFDHEET LR ,128%»}1;‘ - H
IS FT o T RUE R B A L k3 2 B 3R Ao g
FHd v B R RN KR REHS -

(-) A&

gz;

B RNA AT T SRR Y FEAS 4 TRA S

7
>

2 rﬂ”ﬁﬁ#&mil’&?lﬁﬁ?@?'bg AAReRF L TREAS ) KW F-
?u@&%»ﬁ%%&ﬁ%?éﬁ%é%’%%#%%%#m—fw%&ﬁ\%

B xBF R T RRARE AR ARRTS TRMAS ) BRF 2
R DA AR A R R P e iR R AR BT e R T
TR PR R Pl R o o G A R T e0i R A 5 blac s B B g s
%ﬁwﬁ‘?*ﬁ’ﬁ*%ﬁﬁf?u&éka%#Wﬂﬁ@ﬁ#ﬂ%’@w
RARAR RGN A FTRTAL T A SRR A AL hE 4

2 g TS R B ] 0 VL 2 PR RL S A

5 R (KA MR, ) 2w EpETSR
s erwMﬂ?? B B PSR TR J(ﬂﬁ%“>§“ﬁ
o ‘TW’W%?ﬁﬁwEﬁﬁﬁwqu%ﬁwﬁ%"Hr%ﬁﬂ“Jﬁﬁﬁﬁiﬂ‘Jﬁg
S TR 21 R Y W R XS AL
AT > (] 0% GATT V% FJT%E A AR IR R g T (E e
BERGEVAE » TSI TR A [JFAI& @‘«mﬁ“ o TR B TS S £

P O ;ﬂ«ﬁﬁ%ﬁ%wwqu%%w@*l A R R S A
B - TS ¢ B TR R PSSR, i
http://www.moeaec.gov.tw/PublicService/files/ps_et fj=ifl {5-01.~ HEFETf €. pdf  (last visited:
2009/2/26 ) .

_El

47



k5

BN EAY gt 2
SRR R 0 SR % 1 B
o PV iy £ e i A

{zﬂ%ﬁﬁé@&@,g%%&ﬁé%%%ﬁ

AR R ks N E R HE B RAE

I Fh A AR TR e ASETE S TR
i3

=k

é\-\

<2k
A&
ForERARES LN RRROLRRR FEARTF T Ad 35 TR
E#&ﬁifa@fﬁw&’r**ﬂj~Er—c(m£r%l“—%-—?i’i%‘”—fkﬂv)7»“'%7‘ s
FHARPE D RSN R E PR TR AR E G 2 RN kT R ikl
ﬁmn@ﬁQW&mﬁiEﬂfMﬁiﬁﬁﬁiéérFﬁé%Jﬁ{riﬁi
BRMAMGAAFTRAS ) o % = “Efl‘?‘ff TR RA S E A & Ry

h4@iﬂﬁmﬁ#ﬁa$kﬁﬁ%’ﬂﬂkﬂﬁ A E T T ARk 3 e
fug o PP e AR ARASEE S TRHFAS ) AL TR IR

B M R A S LRRPE BRI S -

By R R AT T BB RN i Rt A 5 s TR sp g
Sy o X2 e TEFERBMIM A AFE ) i & kR0 0 £
Ty s A S (M4eT 4 ) > I AR RA SO b 273 2 5B A
R ERA TR ASL AT TG A P RE > FE Ty A
FPefif kst FRERLFHELS TRFAES, T T RIS TEFE
BELMGE TR, W r ERRAFEDREY AT R EZHERNC IR
B o bldor AR B FIE RBH D RN - LERfo- Tt b TRy o
ot TR | SMch v § ARG E & o, VR RE Tk
Mo T PR IR D

x

TR E ) - EERE HN L RARERREET T SRR

PO [ S B (T F Al Sl TR N EN TR i Sk R
RUpS LR FERRUR] > BT TR ”?“ﬂ CE SO PIRAS P VRQPETRE > ) BB E
HC 0 sk S R R B T R
fiomsTa SIS E TSI 1~ LI B (ISR > SRR
*’J[l& ﬁ%ﬁ'iﬂ[ (El‘mﬁ 1%) '[‘JE[F' %i‘fgﬁﬁﬂ r J'“E%,fiEI[J :j\}{ﬁ[[ﬂ 1178 5% FF Pz I]J ) o
ﬁﬁﬁiw*%D‘iﬁ%@’wmuﬂp%ﬂﬁwﬁ‘ﬁ’ﬁﬂm T 2 o
WIFSSEE] 17 {5 ERP 7 - ESI % RESOpsEREAR f P% uw%wwtmm
o JE‘J%%EE LSS 7kiEl ) FIJ‘JS4¥ http://www.biodiesel-tw.org/index.htm ( last visited:
2009/2/24 )

‘“mwmﬁﬁm%@ﬁf-%$@MWWﬁﬁﬁﬁi$wmﬁﬁﬁﬁﬁwﬂw%ﬁ GEIE:
MU R Wﬁ%%gg%wmﬁﬁu%ﬁiﬂ JEEe e 'wa’ﬂgﬁﬁjﬁ
A [Lﬁ%g@rﬂ@ﬁ ﬁ‘ﬁfF[[EJj f' AOMERTED -

P S T ,Eqm@ BHARORTSE 2 RSP ) SIS AR SRR - S DT

b HW‘ﬁﬁwfW§W$F¢¢wmﬁbuFﬁ@%%@%“@%Jﬁﬁw%w

Fi%uh\ BT OB T B 0T T e -
RS (U gl

Ak

48



BTt ie e @B R BER kaht o
(z) A&t AR F 3§

CERG P A GATT/WTO — el 5 fsd 5 i

T AR AR AL, Rzt H o TR R
PR A SIS AR A TR AR R A RIS A 2 i
% ¥

z RPN ETEDIAR S

BRI AT L GATT $ - 5% - % a e TEMAeni s %
l—ﬁ BRI B ¥ 5 WEHL TG THE f?&ﬁ,\&ﬁwmzﬂ/ﬂ\ DI A
AR o (Fud4A28F%) P8 IRBAFDEE RREE
MR PN - LR NE AR e el T EE R EN - B 2
! P%ﬁ*ﬁdﬁwmﬂbﬁiﬁJ%iéﬁ% r A (R R o
PG e pdp b TERE 4/A0F, - %0 0 Bm GATT %2 #57 23 WTO §
fyesdfens 2 & d 2 flieime r GRMME - R0 - BH 72T &R o
F o ¥ GATT $- % -0 % a e * ¥l A2 23 50
(article) » ¥V ¥ 3 B2 v #8 mH ij{_f#ﬁ%a? CREIR Y - BB AT AR s
B A E A o R R AR R R e i 2 Y F&p* , (from which)
-~ TS TR - Fho kil VP2 AR F— A KPR

dv] Fos o R RS PVC RS ) —FHEEA
Jﬁ%{ AR N A S Jl o LR R A & LU ]
Apehd F & F 0 blde AEARY TR DT A o P A AKY Ay TR
L eyt BLER R r;(;— CF AR A R LR A ke 5 T R i TR A
o BlAc B B A XRRF O T IR ERNRASTLAARFORL AR
FERECERRALE? V-4 AR F T #*%ﬂjﬁ$&ﬁﬁwm—%w{@4
BE? Gldest M REHEF P R R 0 TR AR T 0 PVC R F1H A
AAPFERY RN - R :}%B’»ﬂir’é fm%ﬁ’f:#-%w KA B~ae AL ? @ £ b b
- R I %\Ljrﬂﬁ"_i fﬁév PVC # B en- 30 > 3 F v 51 % GATT % = i

FoRy a AL TERREALEE  FREBEE?MIEY T LR FRADH L
FRAFHI RPN RA S AP B IR W T BHRG i en
FALA 2 ¢ Bldcd 3 4 Rt e > 7 R FSCEN AL T4 i R vk —
G RA R FH LR AP T A AR R A TR BT ERR
DD G FE R ? N FRAHT Y Sk R VR AR ER

P R4 B BT A SRR SRMAB I N L SRR B kAR
Foo LR AN S G NeBe s TR AHL AR B S W EART @ PR

W
=H

49



B RET A ERFETFRRAFH ISV AN EZ AL F IR F
e 2hiRA S VT RAFAE SR R RPEREET E B

SRR PN R R TR F S N v LA

: 2Rt A& F oo o FEF L
(Mﬂmm)Ta%@rgﬁﬁﬂg%%’?ﬁ7W$*ﬁ%ﬁo%ﬁagﬁ
Fl oo MET BB RD PRS0 § GATT1947 fﬁ}u%\g i eciE > 2 1930 ~ 1940
ERRE S AR A RS AEARRGES > L TR F A E Y R A
Seend AR ER R BREE D) T RR ) 0t - o o R ATHOER ST AT kP
FAEE SR A EEAINE A &4 A @7 RAe B GATT/WTO h4p B 3
gji:%‘: VT SR S N G ,}@@»ﬁaﬁ,fv”}g*;m% e N g

BRI &5 - g PR o

P FERGOLAT o T R RAFETRFETA AT LR R EY
P e i LB ER T TARSY AR F AR ER ) TR
v R ehdek s e B 0t SCM Y o kiRt - % h o SRt
ﬁ*AréwmiéQ%’ﬁﬁw$ﬁmwﬁ&ﬂﬁ@ﬁﬁ’%ﬂ?#%ﬂr§
FLt - AEHH > ANPGRS NCASDE AR F o TR R
Wy T e g gAY SR R 2 F A T 0 kY SCM R
S 6l e e o BN P X g4 I A R P00 0 frin el R AR
WHEPRNCERAANE VT ER S HHEKFEY £ T & A& Ty
AEFEUSERET D N0 FR R NFEE? UL TEFRF LT SCM 4
T2 61 F R o Fpt L F - >~ FaRRARRE A R S FHp vk
K ern R A & TJ?!HI\-"?"}‘% CER ARG T EHRRYZHIRITL L AR F
25 N R CEBRRAE? FER RGO IR &y SCM
BaEstit- % hi o ZFRFAEBLARAME N QG B i FEsd
e g R R R B0 SRt - FRERTR Y 2 2 A R F O b B
iR A S R 4 B AR E SCM Rt - F h AR s @ -
gl T i Rped e 840 F R % S AR RGN RA &K b
o s B R v b s T4 R L RS € NI Gloi R Bk
LR AR AR AR & P b B B A Ry IR B R
AEHS O AFRFLIERA R *b**rﬁﬁé%wwiﬁﬁﬁ%ﬁﬁﬁw
BERAMEREA > B9 S ot - PREATR F 2 0 0 e R 0 4 B AR
SCM T‘*'LFI - % h R~ FE - AT PR RS e 3R D
CEEHR A i R T ERAN T AR R H QgAY R L4
B R Rtk FEERY T A N2 B8 A BT 2her) B kg
A T B L SCM 1 it - % h en& 2 o § o F B kit % 4

P >.

f
B

50



4 AR FEUSERENCEFRBRAF? FL

Rip ~ A Big i Aee #1 % P304 m |
FRABM AR DAL EHE N4 R ER
%ﬁ%ﬁ o BEF BT BB N DE I AR i T h
;w&~%ﬁ£M’Jwaww$wwa$ Ted% 7™ @6 o~ e g iy s engedk o 3
o A A S Y g P g LR B AR A 0 BLE TR AR A
e T E BRI R 220 FRAL SCM 2 2 iR 61 ¢ ATy e
Par AR ? 1R * ahic il B fEf "Wl Ea, & Tk, > Ttk
LF et BABNRRAS? TRRER, LT o LEHERE? e RF &
JEREE D] SCM th =it — & h F A3 @ v 2w pp g R el B T iR
FEEE s & GATT % L= v 3% hage 2t s rd i 2 ﬁﬁiﬁ B EMRER
o g FEE ) BA FAEafl ARV R T EE 2 R e ke
ERRIREE 25 I miéﬁ%ﬁ@mﬁﬁJL—%%#%Mréﬁ%ﬁ%’mr
FRscrp#slmE- % h g e T2 AR 1222 A& % | P00
BALA g e o 2b o AFREPE > SCM 14 U0 2 2 T Bl e %22 AR R AL
BT C A LS RaEARY i LR A E M (LR LdpsEiir A
dv A RES A r i) IR B RRPIE R 0 blded v Rrch T AR
o GlREARREMAERAANT AR L PAL AT R AT &
HuFIREARAE AT H T AT RIF TP DA FE G A g
BREZFEPRLRA ) AL TR 2 AR R HFE o A
R REAHIEE & Vg w - Wfﬂﬁﬁﬁéﬁﬁ%

i T xR S L R g

4

B

fou g

pu
|

P ARt 2% 2 A diEE ) - FERE S A GATT/WTO 34
PR R R RERAEEF D E R RN 75{"”%#’ ApRTET o & R E g
B 5 TR —g{iu!—"«j’# el A i @";ﬁi"fﬂ,ﬁ LR ——F 5 “\’T}
CHlg Az ST % chal R s PR A - BRER TS T o

P L > % F1 POV MRS (RS B PP ST U [ POV IR R
AP VRGP & o R AR AP 2 F sk o = IR LAV ATIEE N,
BE1% 2 I > (0 ORI PLRLR S ) £ 0 PR g
R E ST AT RORNEE 473 GEIRR OB — T, 42
'f%’rﬁ“iﬁﬁi E'H A H=p' " lﬁ%“\SCM BN~ 57 h ZFHRIVEN 3R ‘ ﬁ"gﬁf%ﬁﬁ

134 ['ja%g\ﬁl ’f’{ jf,‘fﬁF 3T [JTI/ J’E‘?{*@B , ﬂﬁ?@%ﬁjﬁ WL /“1 ;Fa;ﬂfj[gg;g} F 2 1 BSI,
2008, Gmde to PAS 2050 How to Assess the Carbon Footprint of Goods and Services.

35 SCM Lt = BT 10 ng,ﬂj}s‘m-s f e

51



TRE - B M AREARTEF N T BB AN DT
B Tt T R R R kehh s FI L ikdyp GATT/WTO e » &% 444
TEFERSBL AT PASERN T BB ﬁ&ﬁof—%a’urﬁwm
AARFEWURERE ) M- PERE TR RRERRTEF T
PR  APEOYIET > B KRB M 4 FI FA kT L TR

?éﬁﬁﬂ§%ﬁ%——%w{$rﬁé@ﬁﬂ%%%ﬁﬁ%~@#aﬁJﬁ—
ERREA T o AL RRE RO R (2 RO RA S s A2 RA

W) AR (MARSRE RSB S A AE
Fk g o E £ Al ) o LI s B enfiag (F & TR A
W%ﬁ‘“mf§§>’A£”€JGNWMWD%%m@P§?@&ﬁEm_
FH AN B0 d 20 PR B TR LG R AT

FHR AL IR FRF RS SR R B X RF EFHF RO
RA& > BmAZRBEE  FESMZEIMRT 4 NI HE L AR FEUR
AR A T R T A B AN R RE B A F R BRI
P TR A EREE f@;ﬁbﬂ | WTO ¢ B i » Bl 4 %4 5
G b e fren ™ 3N o RAR Sfe@igiF v FEMAF DT T g if

,fmpg;rrjg 1t o ek p%’fﬂaﬁ % L Gldew 4 s %&gh_éjﬁ ‘iyﬁll'& o E 2 9%47,);#
#wmﬂﬁéé’éavﬁ%iiéﬁ%ﬁﬂ%ﬁﬂ$“
JRETARY AR A AWRER A BEERE S R E I RN
3 r
%

\\\?{r

<7

w IR
RS
e

ﬁ%%’wwfﬂ&wwﬁnk oo F B T AR ) SHMHE L 0 T
B TREASE ) PRI BT EBRADET L BRE TE G ERRLY e

REE - FFEFBE BN T EBRRAER G 7o VA T A RS
AR ZFEWUR | > RBETZNRMT N LR B RBREL > TG A agRR
e BRRAFR T 0 FET RBPREFRE BRFORRASE (Pl )
R P RAM BRI T ERHNRY IR RASTL L AR FOEME
o WH R FRFEC FRADFT H RN A S - § R SR
FOVERS AR ETRE GATT $- 523 % adc® #r e T R o
BF A MER TREAER PR AT IR - L AR FT A

BN B (0GR TP S IRV - SREL VSR I RAVE] R
TRV - mﬂ¢w%¢@wwwwwﬁfww'ﬁﬁhﬁﬂ‘*ﬁﬂmﬁ

" (gt 2 SRR TR ﬂ%w”@?*ﬁr VAT i i
R TS R T ) A IR B RIS IR R

‘H‘VLL[ roSEL %&%@Z

52



ERLELN A N ot i A CREA AR EEE L TR FAFHE?
IR =k %“ipi]v};}pjﬁ‘; LR Ak o A T i B RAKH T FNT R
Bl P go2hah e O AT DA TR A S b fLs 4 8 fuen U A R 0V OE
% 3% séf[@lé_rﬁ”mﬁié_-‘g%ﬁ?ﬁﬁé_%’*?ﬂ Mo BT BB R KT
BEHEE N AR 2N RA ST BN IRR Aok D e Wit SCM R 2

it - % h EHEERD TR im#*w LR R R W R N AR R A0
PR B R E A B R R R R A Y SRR - R TR
g R A ST B0 2 N B i (e P pET L R T
VR TR D RASE AL TR AR FARNSE A d
- i s NN EARY TR PN P R AT AR | o

b

P g

e

&%éww&é&ﬁﬂﬁé%ﬁﬁ c R A R R P B oo
P Em AT A R R f "A &
é@ﬁJ%i’ﬂﬁiﬂmi%ﬁbgwé Eay

A Fin- 3 RN EEEAR Y AR R
JJ&—ﬁﬁ.’?ﬁ?Uﬁﬁbﬁ% %ﬁ #
RAgse gk &% ) higlekyg T LA s 2
FLed fE o gt ?{jﬂmﬁiﬁ’iﬁﬁﬂg%:,:@reaﬁgfmpm
e B fazipb AF R PP RS L D B KRR HEERY S A
B F el o GApE Fipeh o PRtk s Bt o doi L B W ERA
MeF Ao m (F) TARELHFFTRE Jed AR sHEEgeh Tamns
A3 7% (predominant method of production) %3+ % - B39% 4 2t 2 A FN AN
ﬁ?uﬁm%3Qéﬁ%%%ariﬁié*ﬁJ’4?]ﬁWvﬁ’¢W?ﬁH?
gj&#i’gﬁﬁﬁﬁQ?Wi§%%W?fﬁ&Jﬂ¢_ ) AP iRk A
A% > FHRERMB B s & o

\
%

I

{-

FEF S - LR PER RN FPBF G S B R RS
EREE AL RRS R o

WD P f%w’&ﬁ'??%ﬁi@mﬁﬁ’@ﬁ@%%ﬁﬁww
GEE v B r"g YRR E e 5o~ MRS EH AT TREERRDE

Fl o GlHeEE R 2 FEE T S H 2 AT T RS w;ﬁ4@4
EARAHFBERF A S e IR L A BB RT S
FR o B AT Atk 2 L GATT/WTO Ap MR hE 2o g ghehy 2 RE M -

® AL T

1% Biermann, F. & Brohm, R., 2005a, supra note 65, at 254.

9 1d, at 255.

140 Cosbey, A., 2008, Border Carbon Adjustment, Background Paper for Trade and Climate Change
Seminar, June 18-20, 2008, Copenhagen, Denmark, at 5

53



Y S
CARBE (A-%) A hREAS %?%ﬂﬁﬁ%ﬂjﬁ&iom&—é
R HFNHEE MDD EBHNT FRE R RRE B AT i 2 T 4
AR 0 » AR I RLEL o

BRI hA Bt E 4 Sl P 2 B R B Lo 2 - FIR 9K
PEEMESRMGERE T EE T F P R e kst F e pdg
SRR R amAsEr AN v R MDA K > LIRGT GATT/WTO =hip b 4
FToNAEFH-FFP DT AR FEWUFER PR DL RTARY
B oottt d R A RNE AP E SR P EASE A R
Pag o PR RERFS - 9y _'ﬂi.ﬁtﬁﬂ#‘fﬁ‘% o FAP W S B A R R R A2
B RSBk tin » Bl P hi s kipd £ 8 & § R ifklon

T3 RHEk FEHEr ARSI T A Sk 7 B TR A R AL B R P
FHAHE > e T L HARLE %ﬂleﬁf_—t.’ WEREE Y RAFSEE FIEE o
2TF T E B B e 2V RS R IR L o ¥ 20 R CRi Ry 3
%
|+

DAL I - B N G BlAed B E AR E R KE B ENZE RREER
it BEAE > aTRkp R B R AR R 25 AR MR R{E
TH LR AR P R ERHGE R ELS W EFG s S
ﬁﬁﬁ%ﬁ B T SE T R R EH > R T AR g R RS F
ER AR ERBATE S D (PR BB D BE RGOS TE
T AL SRR EEMCH R 0 R SRR Y SRR 0 YA B e B g
BSR4 R GATT/WTO T enja b e B 8 - 2 * 1 g £ 3%
P BRI & ki R R A ST A AR Z AW EAE L D

B AR TR RY A SEBRAON R RA S i RfieT A e g
A LA N2 T2 FRFHWUEER, & TERYAS 2B GE &2 W

2 BB AFAL AT BRI > S F R FHLE -

L
B~ B

2 E B s A |5~ GATT/WTO Ti%%iﬂiﬁ&\%%é AEFETPNE
%K LT LR %ﬁ s arym%? e - AT ke
AL B A RR A L e RISEL RS > £ E LA Bl

— #11 GATT/WTO T $#5 f B2 4 5 3 SR8 D B4 e e
F S L GATT/WTO 2 45 » &/ 44 » il It 2 B eniehcs 4] -

4! Biermann, F. & Brohm, R., 2005a, supra note 65, at 254-255.

54



T E AN RIS HH IR AD Y GATT/WTO T e 5%d 12 34
3R awuéﬁf&§“ﬂmr®ﬂWWK)éﬂT’# FHEHFRREFD
oD pihk RRIZFRMAR - Rt o 0 F 22 F R4 M
Fe ——21 R e HEREY A RZEERA %(ﬂWkﬁr$ﬁ>m
GATTI1994 % = 15 % = 752 GATTION % - 5 - % a2 S M2 152 » 12

22 v AR B MmAE (L e 3 v L) 9 GATT1994 % -+
= %228 (Ad Article XVI) ~ GATT1994 % = i£ % w 3§ ~ SCM % 2% — £ % —
Br =23 I-SCM 2 E it - % g~h B E i M?W?ﬁHE*%
%o~ gjf:u; BB G E B R L R E A AT o AT 18 F riT
BB GATT/WTO #ph R » »tiEr v et R HApk 2 e
R B LG HAHFEE et TEAR g RE s 2 B v IR EY AR
TR A S TN R R R R s Rt T BRI - f
TR AS 2t Be g TEE REI G RFN ) 2 AN A dER g
2AHE e @RRAF SR o TARPL AR FEULER, AT o
@Vﬁﬂrﬁnﬁﬁgm%%ﬂﬁﬁ7ﬁ#-ﬁ%#ﬁﬁ%ﬁ’%?%ﬁré%
2 AR FEUGER ) —BHBL AT PRI RN E S & 20
wEer @y @&ﬁ,m%wﬁﬁvmv% G SRR )
oM AGF-Be R L EaE dmwwﬁ’$%}mM1%awﬁ—¥ g
ﬁ’&%ré hd AR F oG STl AT IR R R T R
fro @ F TS RAENE O PR E TG 1;::}7? SCM *fit - % h 7
U£%ﬁ:ﬁ% 61 > g T A meh2d & & 8 Q848 | ool W R AR
Fif BHE L3 0HM 358 A - DA 230, 10918 4 0 e if
B B enfnd o iRt AT 2 A SRR $N R Y BB R B R
FA T o T A SRR hFE -

Wi A GATT/WTO T 3 Mo & div @ i B2 16 > & 30
R AEE R R RRIT- GH DAL FIRP w2 B RS R R
Fo PLENMNRAS L HMH R X502 A $mi*’?£%%ié%
(LR ERRTEAE) 772575 0% FRCRFAHERRIFERS > L7 7
ﬂﬂ&ﬁpﬁ’ﬁ%%ﬁ%ﬁéﬁﬁﬂﬂﬂﬁ%mﬁrﬁwm;%ﬁa@4’ﬁﬁ
PRI T RAE G EF LA E AL o RIp AT LT F R AR
..\.E'#,;zmk%ﬁ*;i—ﬁ’?ﬁmb;/Elfmi\‘ﬁ-‘ﬁmifﬂ?\m)i £ 5 T R - I A (P
ok W?f ‘“E‘iw’“ﬂxmiﬁ pens 8 o @t REY R DR 5 5000 R I
TESEEHRRAS (T A) FAERERY T LT % o G i
i o 2 R ﬁm%ﬁ’%ﬁ#‘%i BAE S EENZ R EE TR R
A E T G TRk p G B RS R AR R A ST AR R RED S

55



A R4 ARG P W 772"3553‘35%?‘5%-_13 EE3 I FE o 8 fm%?ﬁ':#%a
FERFTAMPFERLRS > DR RN E R E S D (PR BB
’ﬁbigﬁi’ﬁaﬁ%ﬁﬁﬂifu%mﬁiﬁﬁﬁﬁﬁﬁ%ﬁwv

he

i N 2 R4 R o Jpt 0 A2 RIS FE R EINAL G B GATT/WTO 2 v
AN ERRAFRF—— LB LR P SN RRERATEF IR
P R R RE B IR o b 0 A g SRR R RE R % (E AL
R A S S P 2NN R A R TE AR) IR 2 (ARSI
EERNIAFFEARE  HELEFAE T S MRS ) o I AR
(bldeb - 82 %) > K& GATT/WTO %%mj FLeh B

ﬁw%?Gﬂwwn)Tﬁww%%s{w—ﬁﬁ?imﬁﬂﬁiaﬁo%’&é
rEAc BRAA AR E LR R R U EOR B BEET T R
20 BRI R R Y R R iR A ST A AR FANUBERTAED
i A & T RS ERR A SR RAOY R RA S i RfLE T & 0
BAAK B2 N2 T2 AR 30 eEa, & TERAR 2% &7
VIR W, Soo LD g o R A Fulii e

g T A Bt 4 A Y 2 B B R SRR A 0 2t - F R P
J‘ﬁx"” RO AR R P vd s iE A L gE
LRI R R B AT AN v FRADE > LR GATT/WTO hip B 4
P2 AN -RY Y T AR FEURER ) BETHE LRI
B oo ptih o d WA Rt ARG SR M EPEASS G Y T
g o PR RER S B - Y FEROPER o P o B R R R A2
R DS s Mr o BIHE NN RhAE &S RpHE L E & Rk R o 1t -
A F Gldod i 4R E SR RE B ENE R ES N R B B
AE G TRk il Bk B BRR R A &0 AR E FED B g
BACARYEDIHEBRFBLAELT W FE IRAAFEHR TR T
FAEREHL RS > X ED R BRI R E S D (PR RBP o
FRAPF Bk e ki v 20 v R R

VA

AR 2005 E 6 ML RBRAOXENR R ERY T or R R OB RR
sb/)/%?%mlu»m.ﬂr%J ALud P E R 2L B E o 2006 # 5 0 %
BARFLARTRNT - RA P AR FRRANE D Frclednor Mt
& FAE R P FCEVR R 3t 2006 R LTSI A R i o 00 2 2006
7 0L B e RUEAGEE R R 0 R T R P~ g RenE B A
RoopRpmFAE R g M2 L WHET D3RI L 300 Rtk
WARERE - R e GEART R F AR PR AR
LT RGP GRANEBI 0 TR TR - B o A K2R

=
o

-
:\:t EN

i\4
X

56



Permsl 2ok o - REF ZEAeRP R 2 BT Y - RO
AB > -k FHRELFHMOHBLRRE AR > ¥ - BF R LY R -

57



342

—

B

. Asselt, H. & Biermann, F., 2007, “European Emissions Trading and the

International Competitiveness of Energy-intensive Industries: A Legal and Political
Evaluation of Possible Supporting Measures”, 35 Energy Policy 497-506.

Biermann, F. & Brohm, R., 2005a, “Border Adjustments on Energy Tax: A Possible
Tool for European Policymakers in Implementing the Kyoto Protocol?”, 74:2
Vierteljahrshefte zur Wirtschaftsforschung 249-258.

Biermann, F. & Brohm, R., 2005b, “Implementing the Kyoto Protocol without the
USA: the Strategic Role of Energy Tax Adjustments at the border”, 4 Climate Policy
289-302.

BSI, 2008, Guide to PAS 2050: How to Assess the Carbon Footprint of Goods and
Services.

Cendra, J., 2006, “Can Emissions Trading Schemes be Coupled with Border Tax
Adjustments? An Analysis vis-a-vis WTO Law”, 15:2 Review of European
Community & International Environmental Law 131-145.

Choi, W-M, 2003, “Like Product in International Trade Law, Oxford University

Press.

Cosbey, A., 2008, Border Carbon Adjustment, Background Paper for Trade and
Climate Change Seminar, June 18-20, 2008, Copenhagen, Denmark.

Demaret, P. & Stewardson, R., 1994, “Border Tax Adjustments under GATT and
EC law and General Implications for Environmental Taxes”, 28:4 Journal of World
Trade 5-65.

Floyd, R.H., Oct/Nov 1973 “GATT Provisions on Border Tax Adjustments”, 7
Journal of World Trade Law 489-499.

10. GATT, Report of the GATT Working Party on Border Tax Adjustments, 20

November 1970, L/3464, BISD, 34" Suppl., 136-66.

11. Goh, G., 2004, “The World Trade Organization, Kyoto and Energy Tax Adjustment

at the Border”, 38:3 Journal of World Trade 395-423.

12. Hoerner, J.A., 19 March 1998, The Role of Border Tax Adjustment in Environmental

Taxation: theory and US experience, working paper presented at the International
Workshop on Market Based Instruments and International Trade.

58



13.Ismer, R. & Neuhoff, K., 2007, “Border Tax Adjustment: A Feasible Way to
Support Stringent Emission Trading”, 24 European Journal of Law & Economics
137-164.

14. Jackson, J.H., 1978, “The Jurisprudence of International Trade: the DISC case in
GATT?”, 72:3 American Journal of International Law 747-781.

15.Krauss, M., March/April 1976, “Border-Tax Adjustments: A Potential Trans-
Atlantic Trade Dispute”, 10 Journal of World Trade Law 145-156.

16. Krauss, M., Sep/Oct 1969, “The Issue of Border Tax Adjustment”, 3 Journal of
World Trade Law 553-561.

17. Lockwood, B. & Whalley, J., May 2008, Carbon Motivated Border Tax Adjustments:
Old Wine in Green Bottles?, NBER working paper series 14025, available at:
www.nber.org/papers/w14025.

18. OECD, 2001, Environmentally Related Taxes in OECD Countries: Issues and
Strategies.

19. Petersmann, E., 2000, “International Trade Law and International Environmental
Law: Environmental Taxes and Border Tax Adjustment in WTO Law and EC Law”,
in: Revesz, R.L. & Sands, P., & Stewart, R. (eds), Environmental Law, the Economy,
and Sustainable Development: The US, the EU, and the International Community,

Cambridge University Press.

20. Pitschas, C., winter 1995, “GATT/WTO Rules for Border Tax Adjustment and the
Proposed European Directive Introducing a Tax on Carbon Dioxide Emissions and
Energy”, 24 Georgia Journal of International and Comparative Law 479-500.

21. Quick, R. & Lau, C., 2003, “Environmentally Motivated Tax Distinctions and WTO
Law: The European Commissions’ Green Paper on Integrated Product Policy in
Light of the ‘Like Product-’ and ‘PPM-’ Debates”, 6:2 Journal of International
Economic Law 419-458.

22.WTO Committee on Trade and Environment, 2 May 1997, Taxes and Charges for
Environmental purposes—Border Tax Adjustment, Note by the Secretariat,
WT/CTE/W/47.

23. Zarrilli, S., 2003, “Domestic Taxation of Energy Products and Multilateral Trade
Rules: Is This a Case of Unlawful Discrimination?”, 37:2 Journal of World Trade
359-394.

- v 2
1. 3% A 948 APk o

59



2. o 2@ FAG X 8911 TFrdlz F A R E MR A 0 S
R YT % 238 % 118 0 F 62-66 -

3. Zkm > 2006 0 T A P E S 588 % 40 T 3943 ¢

4 AR %901 TEFFMBRLGAIL g, o ARF ¥ 31 %
%148 > F 9-23¢

5. 85Kk Z2RE CHIT X 9611 T HEp—RELRR, 0 HEF
753985690 F 2238

6. FEw = > 2005 A B FLHMCPE S R 3 CEE A FTEFE3IN R
10-21 -

7. FEciR 0 2008.10.29 0 TR RALE RIEL S FIRZEE 0 2H AL
iFHR B4 F73R#E (2008/10) -

8. ekt % 899 réﬁ“l‘ﬁ 2o e g AR B E ) O AR AR
T frEEH 5 TH 0 F 507513

9. WA X 879 THEMHN RGN R (RF ) 288 0 A
¥ 16918 > F 17-20 -

10t > % 907 T A W §F P fanficic2 % sp ) > 7278 %
547 #p > F 48-55 -

L F 4%~ Bpsd > 2 959 TARERFRNIELFHEwd | > Harg
$38%% 59 T 113142

128 B3 ~ 3 F46 0 2008 » A MBSt v 7l dr s DR EE 97 &R
E‘I;E—‘J-é: ek Iﬁx-‘%’-ﬁvsgf‘—‘mmg:;i\%ﬁ‘/\ﬂﬁo

13, 55730 5 1992.7 » 22 ARy Fpt)2 #7 5 o

144 FP > 20030 T F GRBHFREACRLE 2 e, o LAET S F
3955 18 F 27-69 -

15. &% > 1994.12 > TGATT 4 Bk 2 f 8 2 fdv 3 FERFEHERERZG* | o &
rRGRgmA S FI W F 121

60



The Border Tax Adjustment Provisions of the GATT/WTO
and Its Implications to the Energy and Carbon Tax Regimes

Abstract

The purpose of the “border tax adjustment” mechanism is to neutralise the possible
adverse effect on international trade as a result of differences between and/or amongst
different national tax regimes. As such mechanism imposes internal tax or exempt tax
on exports, the design of such mechanism has to comply with the relevant rules under
the GATT/WTO. As the urgency to tackle the problem of global warming intensify,
energy tax and carbon tax are increasingly adopted as policy tools to control the
emissions of greenhouse gases. Different domestic energy tax or carbon tax regimes
have caused different degrees of impact to the competitiveness of various industries. In
addition to design factors that affect the effectiveness of such tax regimes, the
compatibility with international trade rules under the GATT/WTO has also been taken
into consideration, in particular those relating to border tax adjustments (BTA). The
relevant BTA rules under the GATT/WTO and the implications of such rules on the
design of energy tax and carbon tax will be the main research theme. Main provisions
concerning BTA under the GATT/WTO will be identified and analyzed to examine
whether such rules can assist countries that have adopted energy tax or carbon tax

regime to address the competitiveness concerns encountered by domestic industries.

The main BTA rules on imports are GATT Article II1:2, Ad Article III:2, and
Article 1I:2(a). The main BTA rules on exports are GATT Ad Article XVI, Article VI:2,
and the following provisions of the SCM Agreement: footnote 1 to Article 1:1(a)(ii),
Annex [ paragraphs (g) and (h) and relevant footnotes, and Annex II. After close
examination of these rules, unresolved legal issues as well as asymmetries between
import and export BTA rules under the GATT/WTO have been identified. Based on
these legal analyses, the article concludes with two major findings. First, BTA
mechanism might be unable to solve all the competitiveness concerns and to achieve the
environmental purpose of the energy tax or carbon tax regime. However, from the
experiences of energy tax regimes adopted by several European countries, the adoption
of BTA might persuade countries to drop various exceptions granted to certain energy
intensive industries in their energy tax regime. On a national scale, thus, BTA does, to a
certain extent, relief some pressure from the governments facing possible decline of
industrial competitiveness. Second, depending on the categories of energy goods and
other types of goods being subject to energy tax, the benchmark to determine the tax
rates, and the types of taxation, designing a BTA mechanism needs to take into
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consideration the asymmetrical rules under the GATT/WTO on import and export BTA
rules.

Keywords: GATT/WTO, border tax adjustment, GATT Article I1I:2, SCM Agreement

Annex I, energy tax, carbon tax

62



